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E.
Dividing CERCLA Liability: Joint and Several Liability, Contribution, 
Equitable Apportionment, and Settlement


As many of the prior cases demonstrate, CERCLA PRPs often try to find ways to reduce their liability. One way that an established PRP can reduce its CERCLA liability is to share that liability with other PRPs. Given the multiple categories of PRPs in Section 107(a) and CERCLA’s retroactive applicability, almost all major CERCLA sites have more than one PRP.


However, context matters. As the Supreme Court noted in Atlantic Research, Section 107 cost recovery actions traditionally differ from Section 113(f) contribution actions in how willing courts are to apportion liability among PRPs. In particular, when a government brings a cost recovery action under Section 107, courts usually turn to tort principles of joint and several liability to ensure that the government can recover all of its response costs.


In 2009, the U.S. Supreme Court discussed the use of joint and several liability in CERCLA cost recovery actions. 

BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY v. UNITED STATES
556 U.S. 599 (2009).
STEVENS, J., delivered the opinion of the Court, in which ROBERTS, C.J., and SCALIA, KENNEDY, SOUTER, THOMAS, BREYER, and ALITO, JJ., joined. GINSBURG, J., filed a dissenting opinion.
[NOTE: The facts of this case were presented in Part B.5, discussing arranger liability. The Supreme Court also addressed joint and several liability under CERCLA and the availability of equitable apportionment, presented here.]

I


The District Court conducted a 6-week bench trial in 1999 and four years later entered a judgment in favor of the Governments. In a lengthy order supported by 507 separate findings of fact and conclusions of law, the court held that both the Railroads and Shell were potentially responsible parties (PRPs) under CERCLA—the Railroads because they were owners of a portion of the facility, see 42 U.S.C. §§ 9607(a)(1)-(2), and Shell because it had “arranged for” the disposal of hazardous substances through its sale and delivery of D-D, see § 9607(a)(3).

Although the court found the parties liable, it did not impose joint and several liability on Shell and the Railroads for the entire response cost incurred by the Governments. The court found that the site contamination created a single harm but concluded that the harm was divisible and therefore capable of apportionment. Based on three figures—the percentage of the total area of the facility that was owned by the Railroads, the duration of B & B’s business divided by the term of the Railroads’ lease, and the Court’s determination that only two of three polluting chemicals spilled on the leased parcel required remediation and that those two chemicals were responsible for roughly two-thirds of the overall site contamination requiring remediation—the court apportioned the Railroads’ liability as 9% of the Governments’ total response cost. Based on estimations of chemicals spills of Shell products, the court held Shell liable for 6% of the total site response cost.

The Governments appealed the District Court’s apportionment, and Shell cross-appealed the court’s finding of liability. * * * On the subject of apportionment, the Court of Appeals found “no dispute” on the question whether the harm caused by Shell and the Railroads was capable of apportionment. The court observed that a portion of the site contamination occurred before the Railroad parcel became part of the facility, only some of the hazardous substances were stored on the Railroad parcel, and “only some of the water on the facility washed over the Railroads’ site.” With respect to Shell, the court noted that not all of the hazardous substances spilled on the facility had been sold by Shell. Given those facts, the court readily concluded that “the contamination traceable to the Railroads and Shell, with adequate information, would be allocable, as would be the cost of cleaning up that contamination.” Nevertheless, the Court of Appeals held that the District Court erred in finding that the record established a reasonable basis for apportionment. Because the burden of proof on the question of apportionment rested with Shell and the Railroads, the Court of Appeals reversed the District Court’s apportionment of liability and held Shell and the Railroads jointly and severally liable for the Governments’ cost of responding to the contamination of the Arvin facility.

The Railroads and Shell moved for rehearing en banc, which the Court of Appeals denied over the dissent of eight judges. We granted certiorari to determine * * * whether Shell and the Railroads were properly held liable for all response costs incurred by EPA and the State of California. [W]e now reverse.
* * * III

Having concluded that Shell is not liable as an arranger, we need not decide whether the Court of Appeals erred in reversing the District Court’s apportionment of Shell’s liability for the cost of remediation. We must, however, determine whether the Railroads were properly held jointly and severally liable for the full cost of the Governments’ response efforts.

The seminal opinion on the subject of apportionment in CERCLA actions was written in 1983 by Chief Judge Carl Rubin of the United States District Court for the Southern District of Ohio. United States v. Chem-Dyne Corp.,
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 572 F. Supp. 802. After reviewing CERCLA’s history, Chief Judge Rubin concluded that although the Act imposed a “strict liability standard,” it did not mandate “joint and several” liability in every case. Rather, Congress intended the scope of liability to “be determined from traditional and evolving principles of common law[.]”The Chem-Dyne approach has been fully embraced by the Courts of Appeals. 

Following Chem-Dyne, the courts of appeals have acknowledged that “[t]he universal starting point for divisibility of harm analyses in CERCLA cases” is § 433A of the Restatement (Second) of Torts. Under the Restatement,
“when two or more persons acting independently caus[e] a distinct or single harm for which there is a reasonable basis for division according to the contribution of each, each is subject to liability only for the portion of the total harm that he has himself caused. Restatement (Second) of Torts, §§ 433A, 881 (1976); Prosser, Law of Torts, pp. 313-314 (4th ed.1971) . . . . But where two or more persons cause a single and indivisible harm, each is subject to liability for the entire harm. Restatement (Second) of Torts, § 875; Prosser, at 315-316.”
In other words, apportionment is proper when “there is a reasonable basis for determining the contribution of each cause to a single harm.” Restatement (Second) of Torts § 433A(1)(b), p. 434 (1963-1964).

Not all harms are capable of apportionment, however, and CERCLA defendants seeking to avoid joint and several liability bear the burden of proving that a reasonable basis for apportionment exists. When two or more causes produce a single, indivisible harm, “courts have refused to make an arbitrary apportionment for its own sake, and each of the causes is charged with responsibility for the entire harm.” Restatement (Second) of Torts § 433A, Comment i, p. 440 (1963-1964).

Neither the parties nor the lower courts dispute the principles that govern apportionment in CERCLA cases, and both the District Court and Court of Appeals agreed that the harm created by the contamination of the Arvin site, although singular, was theoretically capable of apportionment. The question then is whether the record provided a reasonable basis for the District Court’s conclusion that the Railroads were liable for only 9% of the harm caused by contamination at the Arvin facility.

The District Court criticized the Railroads for taking a “‘scorched earth,’ all-or-nothing approach to liability,” failing to acknowledge any responsibility for the release of hazardous substances that occurred on their parcel throughout the 13-year period of B & B’s lease. According to the District Court, the Railroads’ position on liability, combined with the Governments’ refusal to acknowledge the potential divisibility of the harm, complicated the apportioning of liability. Yet despite the parties’ failure to assist the court in linking the evidence supporting apportionment to the proper allocation of liability, the District Court ultimately concluded that this was “a classic ‘divisible in terms of degree’ case, both as to the time period in which defendants’ conduct occurred, and ownership existed, and as to the estimated maximum contribution of each party’s activities that released hazardous substances that caused Site contamination.” Consequently, the District Court apportioned liability, assigning the Railroads 9% of the total remediation costs.

The District Court calculated the Railroads’ liability based on three figures. First, the court noted that the Railroad parcel constituted only 19% of the surface area of the Arvin site. Second, the court observed that the Railroads had leased their parcel to B & B for 13 years, which was only 45% of the time B & B operated the Arvin facility. Finally, the court found that the volume of hazardous-substance-releasing activities on the B & B property was at least 10 times greater than the releases that occurred on the Railroad parcel, and it concluded that only spills of two chemicals, Nemagon and dinoseb (not D-D), substantially contributed to the contamination that had originated on the Railroad parcel and that those two chemicals had contributed to two-thirds of the overall site contamination requiring remediation. The court then multiplied .19 by .45 by .66 (two-thirds) and rounded up to determine that the Railroads were responsible for approximately 6% of the remediation costs. “Allowing for calculation errors up to 50%,” the court concluded that the Railroads could be held responsible for 9% of the total CERCLA response cost for the Arvin site.

The Court of Appeals criticized the evidence on which the District Court’s conclusions rested, finding a lack of sufficient data to establish the precise proportion of contamination that occurred on the relative portions of the Arvin facility and the rate of contamination in the years prior to B & B’s addition of the Railroad parcel. The court noted that neither the duration of the lease nor the size of the leased area alone was a reliable measure of the harm caused by activities on the property owned by the Railroads, and—as the court’s upward adjustment confirmed—the court had relied on estimates rather than specific and detailed records as a basis for its conclusions.

Despite these criticisms, we conclude that the facts contained in the record reasonably supported the apportionment of liability. The District Court’s detailed findings make it abundantly clear that the primary pollution at the Arvin facility was contained in an unlined sump and an unlined pond in the southeastern portion of the facility most distant from the Railroads’ parcel and that the spills of hazardous chemicals that occurred on the Railroad parcel contributed to no more than 10% of the total site contamination, some of which did not require remediation. With those background facts in mind, we are persuaded that it was reasonable for the court to use the size of the leased parcel and the duration of the lease as the starting point for its analysis. Although the Court of Appeals faulted the District Court for relying on the “simplest of considerations: percentages of land area, time of ownership, and types of hazardous products,” these were the same factors the court had earlier acknowledged were relevant to the apportionment analysis. 

The Court of Appeals also criticized the District Court’s assumption that spills of Nemagon and dinoseb were responsible for only two-thirds of the chemical spills requiring remediation, observing that each PRP’s share of the total harm was not necessarily equal to the quantity of pollutants that were deposited on its portion of the total facility. Although the evidence adduced by the parties did not allow the court to calculate precisely the amount of hazardous chemicals contributed by the Railroad parcel to the total site contamination or the exact percentage of harm caused by each chemical, the evidence did show that fewer spills occurred on the Railroad parcel and that of those spills that occurred, not all were carried across the Railroad parcel to the B & B sump and pond from which most of the contamination originated. The fact that no D-D spills on the Railroad parcel required remediation lends strength to the District Court’s conclusion that the Railroad parcel contributed only Nemagon and dinoseb in quantities requiring remediation.

The District Court’s conclusion that those two chemicals accounted for only two-thirds of the contamination requiring remediation finds less support in the record; however, any miscalculation on that point is harmless in light of the District Court’s ultimate allocation of liability, which included a 50% margin of error equal to the 3% reduction in liability the District Court provided based on its assessment of the effect of the Nemagon and dinoseb spills. Had the District Court limited its apportionment calculations to the amount of time the Railroad parcel was in use and the percentage of the facility located on that parcel, it would have assigned the Railroads 9% of the response cost. By including a two-thirds reduction in liability for the Nemagon and dinoseb with a 50% “margin of error,” the District Court reached the same result. Because the District Court’s ultimate allocation of liability is supported by the evidence and comports with the apportionment principles outlined above, we reverse the Court of Appeals’ conclusion that the Railroads are subject to joint and several liability for all response costs arising out of the contamination of the Arvin facility.
IV

For the foregoing reasons, we conclude * * * that the District Court reasonably apportioned the Railroads’ share of the site remediation costs at 9%. The judgment is reversed, and the cases are remanded for further proceedings consistent with this opinion.

It is so ordered.
Justice GINSBURG, dissenting.

* * * As to apportioning costs, the District Court undertook an heroic labor. The Railroads and Shell, the court noted, had pursued a “‘scorched earth,’ all-or-nothing approach to liability. Neither acknowledged an iota of responsibility . . . .  Neither party offered helpful arguments to apportion liability.” Consequently, the court strived “independently [to] perform [an] equitable apportionment analysis.” Given the party presentation principle basic to our procedural system, it is questionable whether the court should have pursued the matter sua sponte. 

The trial court’s mode of procedure, the United States urged before this Court, “deprived the government of a fair opportunity to respond to the court’s theories of apportionment and to rebut their factual underpinnings—an opportunity the governmen[t] would have had if those theories had been advanced by petitioners themselves.” I would return these cases to the District Court to give all parties a fair opportunity to address that court’s endeavor to allocate costs. Because the Court’s disposition precludes that opportunity, I dissent from the Court’s judgment.

Notes
1.
Joint and Several Liability under CERCLA. When is joint and several liability appropriate under CERCLA, according to the Supreme Court? Why does it borrow from the Restatement of Torts? How is CERCLA liability similar to tort liability? Does it matter that the original sponsors of CERCLA in the House and Senate consciously deleted language from the act that would have specified joint and several liability?

2.
Apportionment in Burlington Northern. Note that, despite acknowledging that the use of joint and several liability can be appropriate in CERCLA cases and that the PRPs have the burden of proving divisible harm, the Supreme Court upholds the district court’s apportionment of liability in Burlington Northern? Why? Note also that the district court apportions the liability even though the PRPs refused to cooperate in its efforts and there was groundwater contamination at the site, which would seem to be the quintessential indivisible harm. What factors did the district court use as its basis for apportionment?


Under § 433A of the Restatement, damages for harm can be apportioned where “there are distinct harms” or where “there is a reasonable basis for determining the contribution of each cause to a single harm.” Restatement (Second) of Torts, § 433A. Does this detail help to explain the district court’s and Supreme Court’s decision? Why or why not?

3.
The Refusal to Remand. Why did Justice Ginsburg dissent from the majority’s conclusion on divisibility in Burlington Northern? Given that the burden of proof was on the PRPs, isn’t she right that a remand would have been more appropriate, especially considering the differences of opinion between the district court and the court of appeals regarding the legal availability of apportionment?

* * *


Unlike Section 107, Section 113 explicitly allows for equitable apportionment among PRPs in contribution actions. Section 113(f)(1), 42 U.S.C. § 9613(f)(1). [JOIN UP TO PAGE 201 AS INDICATED.]

