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The U.S. Supreme Court has also acknowledged that the military is “special” when it comes to environmental law. Most recently, in Winter v. Natural Resources Defense Council, 555 U.S. 7 (2008), the Court reversed the lower courts’ granting of preliminary injunctions against the U.S. Navy’s use of mid-frequency active sonar (MFAS), which is believed by many to harm marine mammals such as dolphins and whales. The Navy uses MFAS as an improved means of finding submarines, but the Natural Resources Defense Council (NRDC) and other environmental groups challenged the Navy’s MFAS training exercises as violating several environmental statutes. The Supreme Court emphasized, first, that plaintiffs seeking an injunction must show that irreparable harm is likely if the injunction does not issue. Id. at 22. More importantly, it determined that, even if the plaintiffs had shown irreparable harm, the benefits of the Navy’s training exercises outweighed the harms to the environment:

[The national security interests at stake] must be weighed against the possible harm to the ecological, scientific, and recreational interests that are legitimately before this Court. Plaintiffs have submitted declarations asserting that they take whale watching trips, observe marine mammals underwater, conduct scientific research on marine mammals, and photograph these animals in their natural habitats. Plaintiffs contend that the Navy's use of MFA sonar will injure marine mammals or alter their behavioral patterns, impairing plaintiffs’ ability to study and observe the animals.


While we do not question the seriousness of these interests, we conclude that the balance of equities and consideration of the overall public interest in this case tip strongly in favor of the Navy. For the plaintiffs, the most serious possible injury would be harm to an unknown number of the marine mammals that they study and observe. In contrast, forcing the Navy to deploy an inadequately trained antisubmarine force jeopardizes the safety of the fleet. Active sonar is the only reliable technology for detecting and tracking enemy diesel-electric submarines, and the President—the Commander in Chief—has determined that training with active sonar is “essential to national security.” 


The public interest in conducting training exercises with active sonar under realistic conditions plainly outweighs the interests advanced by the plaintiffs. Of course, military interests do not always trump other considerations, and we have not held that they do. In this case, however, the proper determination of where the public interest lies does not strike us as a close question.

Id. at 25-26.
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CORDIANO v. METACON GUN CLUB, INC.
575 F.3d 199 (2d Cir. 2009)
DEBRA ANN LIVINGSTON, Circuit Judge:


* * * Plaintiffs-Appellants are Simsbury-Avon Preservation Society, LLC, a group of homeowners who live near Defendants-Appellees’ shooting range, and Gregory Silpe, a member thereof (collectively referred to as “SAPS”). Defendants-Appellees Metacon Gun Club, Inc., and its members and guests (collectively referred to as “Metacon”) operate a shooting range that, according to SAPS, engages in the discharge and accumulation of lead munitions on Metacon’s site in violation of the RCRA * * *. 
I. 
The Metacon Site


Metacon has operated a private outdoor shooting range at its present location on 106 Nod Road in Simsbury, Connecticut since the mid-1960s. Metacon’s range is located on 137 acres of woods, meadows, wetlands and mountainside, and is situated on a flood plain of the Farmington River Valley. The site is bounded to the north by the Connecticut State Police pistol and rifle ranges, to the west by Nod Road and the Farmington River, to the south by a residence and a golf course, and to the east by a cliff that runs along the entire eastern property boundary.

* * * Metacon has a 100-yard shooting range at the back of which stands an engineered earthen berm for bullet containment. * * *
II. 
Evidence of Lead Contamination at Metacon

SAPS provided evidence of lead accumulation on Metacon’s site based on a SAPS member’s non-specific observation of a “tremendous amount of spent ammunition on the ground,” and Metacon’s admission in a related state lawsuit that “[t]housands of pounds of lead are deposited at the Site[.]” Meanwhile, Metacon provided evidence that, for at least the last ten years, it has conducted “regular clean-ups,” where members rake the range to collect materials such as spent casings and munitions. 

Several rounds of expert testing have been performed on Metacon’s site. In November 2003, the State of Connecticut Department of Environmental Protection (“CTDEP”) indicated that groundwater and surface water samples from the Metacon site exceeded Connecticut’s Remediation Standard Regulation (“RSR”) protection criterion for lead in groundwater and surface water. However, given time constraints on the testing and the fact that standard sampling protocol was not followed, CTDEP indicated that the result could be “skewed[,] ... potentially resulting in higher concentrations of metals parameters.” As a result, CTDEP requested that Metacon retain a consultant to resample the monitoring wells and surface water east of the berm using an appropriate sampling methodology, and report back to the Department.

Metacon hired Leggette, Brashears & Graham, Inc. (“LBG”), which provides professional groundwater and environmental engineering services, to conduct the requested testing. In an April 2004 report, LBG found that “the ground water beneath the shooting range has not been impacted by lead from the shooting range,” and that, with respect to wetland surface water, “the dissolved lead findings demonstrate that lead is not leaching out of the soil or surface water to contaminate the surface water.” In sum, the sampling “demonstrated that the shoo[t]ing activities at the Metacon property [have] not resulted in lead contamination of the ground water or surface water at the Metacon site.” Based on this report, the CTDEP concluded that “[a]ll the results indicate[] that lead was not detected or was present at concentrations in groundwater and surface water below action levels.” 

SAPS disputed these findings with a May 2005 report produced by its own expert, Advanced Environmental Interface, Inc. (“AEI”). Unlike the LBG study, which tested only groundwater and wetland surface water samples, AEI tested soil samples and wetland sediment samples, as well as wetland surface water samples from the range and area surrounding the berm. With respect to soil samples, all samples collected from the backstop berm area, and all but one sample collected from locations between the firing line and berm, contained total lead concentrations that exceeded the CTDEP Direct Exposure Criterion (“DEC”) for residential sites, with several samples exceeding the CTDEP Significant Environmental Hazard (“SEH”) notification threshold. Some of these samples were subject to a leaching procedure, with results indicating that “the lead is leachable and may over time pose a threat to ground water quality.” With respect to wetland sediment samples, the total lead concentration for all samples exceeded the CTDEP DEC for residential sites. As to the wetland surface water samples, the report found different results in filtered and unfiltered samples. As to the unfiltered samples, the total lead concentrations exceeded the CTDEP chronic aquatic life criterion, with some samples exceeding the acute aquatic life criterion. However, the dissolved lead in the filtered samples was non-detect, meaning that the total lead concentrations in the unfiltered samples were likely “the result of either turbidity caused by suspended lead-bearing particles or colloidal matter.” The AEI report does not specifically explain the relevance of the distinction between the results from the filtered and unfiltered wetland surface water samples.

The AEI report states that “[s]pent ammunition from typical firing range activities has contaminated various environmental media on the Metacon Gun Club site.” Although the report notes that “firing-range-related contaminants on the site ... represent[ ] a potential exposure risk to both humans and wildlife,” it concludes that “[a] risk assessment utilizing the data obtained during this investigation would be necessary to evaluate the degree of risk to humans and wildlife.” 

It is undisputed that Metacon does not have a hazardous waste disposal permit under the RCRA, 42 U.S.C. § 6925 * * *.
* * *DISCUSSION
* * *II. RCRA

A. 
Statutory Background

RCRA is a “comprehensive environmental statute that governs the treatment, storage, and disposal of solid and hazardous waste.” Meghrig v. KFC W., Inc.,
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 516 U.S. 479, 483 (1996). “RCRA’s primary purpose ... is to reduce the generation of hazardous waste and to ensure the proper treatment, storage, and disposal of that waste which is nonetheless generated, ‘so as to minimize the present and future threat to human health and the environment.’ ” Id. (quoting 42 U.S.C. § 6902(b)). The statute contains a citizen suit provision, 42 U.S.C. § 6972, “which permits private citizens to enforce its provisions in some circumstances.” Id.
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 at 484.

* * * RCRA defines solid waste as “any garbage ... and other discarded material ... resulting from industrial, commercial, mining, and agricultural operations, and from community activities.” 42 U.S.C. § 6903(27) (emphasis added). In order for waste to be classified as hazardous under RCRA, “it must first qualify as a solid waste” pursuant to the statute. Conn. Coastal Fishermen’s Ass’n v. Remington Arms Co.,
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 989 F.2d 1305, 1313 (2d Cir. 1993); see also 42 U.S.C. § 6903(5) (“The term ‘hazardous waste’ means a solid waste [that also has additional characteristics.]”). * * *

* * * The definition of solid waste in the RCRA regulations governing permitting violations and other related matters “is narrower than its statutory counterpart.” * * *


B. 
The Permitting Claim

SAPS claims that Metacon is operating a hazardous waste disposal facility without a permit in violation of 42 U.S.C. § 6925(a). Hazardous waste within the meaning of 42 U.S.C. § 6925(a) must meet the narrower regulatory definition of solid waste. Thus, to prevail, SAPS must allege and prove that the lead deposited on the Metacon site is a “discarded material,” 42 U.S.C. § 6903(27), which 40 C.F.R. § 261.2(a)(2)(i)(A) defines in relevant part as any material which is “abandoned” by being “[d]isposed of” or by being “[a]ccumulated, stored, or treated (but not recycled) before or in lieu of being abandoned by being disposed of.” 40 C.F.R. § 261.2(b). SAPS argues that the maintenance of a shooting range where lead shot accumulates involves “discarded material” within the meaning of the RCRA permitting regulations.

The district court dismissed this claim pursuant to Fed. R. Civ. P. 12(b)(6). The court noted that the EPA took the position in amicus briefs * * * that the ordinary use of lead shot on a shooting range does not fall within the regulatory definition of solid waste because “[s]pent rounds of ammunition and target fragments are not ... ‘discarded material’ within the meaning of the regulation, because they have not been ‘abandoned,’ ... [but] come to rest on land ... as a result of their proper and expected use.” The court observed further that the EPA’s guidance manual, Best Management Practices for Lead at Outdoor Shooting Ranges, published in 2001, states that “[l]ead shot is not considered a hazardous waste subject to RCRA at the time it is discharged from a firearm because it is used for its intended purpose. As such, shooting lead shot (or bullets) is not regulated nor is a RCRA permit required to operate a shooting range.” Id. (quoting EPA Doc. No. EPA-902-B-01-001). The court concluded that the EPA’s interpretation of its regulations was reasonable and entitled to deference. Id.
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 at *6.

In response to a request from this Court, the United States has submitted an amicus brief addressing whether lead shot discharged at a shooting range falls within the regulatory definition of solid waste set forth in 40 C.F.R. § 261.2. The United States maintains that the “EPA ... has consistently taken the position that the discharge of lead shot as part of the normal use of that product (i.e., being fired from a gun at a firing range) does not render the materials ‘discarded’ within the meaning of the RCRA subtitle C permitting regulations under 42 U.S.C. § 6925(a),” and further that the “EPA has repeatedly stated that its regulatory jurisdiction under RCRA does not apply to products that are applied to the land in the ordinary manner of use, because such products are being used, not ‘abandoned.’” 

We conclude that this interpretation of 40 C.F.R. § 261.2 by the EPA is entitled to deference. The regulation is ambiguous as to whether lead shot discharged into a shooting range’s berm, or the range itself, constitutes “discarded material.” A person shooting a gun into a berm clearly knows that his spent ammunition will remain there unless removed. But has he therefore discarded it? Or has he instead merely used the ammunition in its intended manner, with the result that it is left on the land? The text of 40 C.F.R. § 261.2 provides no definitive answer.

In such circumstances we will generally defer to an agency’s interpretation of its own regulations, including one presented in an amicus brief, so long as the interpretation is not plainly erroneous or inconsistent with law. 

Here, the agency reasonably determined that lead shot put to its ordinary, intended use, i.e., discharged at a shooting range, is neither “material which is ... abandoned by being ... [d]isposed of,” nor “[a]ccumulated ... before or in lieu of being abandoned by being disposed of.” 40 C.F.R. § 261.2(a)(2)(i), (b). The EPA’s distinction between “abandonment” of lead shot, which falls within the regulatory definition of solid waste, and the normal, intended use of lead shot at a shooting range, which does not, is consistent with related RCRA regulations. For example, 40 C.F.R. § 261.2(c)(ii) provides that certain “commercial chemical products ... are not solid wastes if they are applied to the land and that is their ordinary manner of use.” Similarly, “[a] military munition is not a solid waste when ... [u]sed for its intended purpose,” while an “unused military munition is a solid waste when ... [t]he munition is abandoned by being disposed of.” 40 C.F.R. § 266.202(a), (b) * * * . More generally, the EPA’s position that materials put to their ordinary, intended use are not “abandoned” under the regulatory definition of solid waste, and hence are not subject to the permitting requirements of 42 U.S.C. § 6925(a), is consistent with the RCRA. As this Court has recognized, the words of the statute “contemplate that the EPA would refine and narrow the definition of solid waste,” Conn. Coastal,
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 989 F.2d at 1315, for the purpose of the more stringent regulatory treatment afforded to hazardous wastes in Subchapter III, where the permitting provisions are located. The EPA’s interpretation of its regulations—excluding from the more stringent permitting requirements of § 6925(a) those materials deposited on the land as part of their intended use—does just that.

We also note the consistency of the EPA’s interpretation of 40 C.F.R. § 261.2 over time. The EPA took the position that lead munitions discharged at a shooting range do not fall within the regulatory definition of solid waste in an amicus brief to this Court in Connecticut Coastal,
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 989 F.2d at 1315, decided in 1993, and again in an amicus brief to a district court in Long Island Soundkeeper Fund, Inc.,
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 1996 WL 131863 at *8-9, decided in 1996. Furthermore, in the “Best Management Practices” manual the EPA makes clear that while spent lead shot left in the environment “is subject to the broader definition of solid waste” employed elsewhere in the RCRA, “[l]ead shot is not considered a hazardous waste subject to RCRA at the time it is discharged from a firearm ... nor is a RCRA permit required to operate a shooting range.”
* * *IV. Conclusion

For the above reasons, the judgment of the district court in favor of Metacon is AFFIRMED.

Notes
1.
Regulations versus Statutes. Notice that the U.S. Court of Appeals for the Second Circuit in this case focuses on the regulatory definition of “solid waste” rather than the statutory definition. Why, do you suppose? What is the overall effect of the regulations, according to the court? Is that effect consistent with Congress’s purposes in enacting RCRA? Why or why not?

2.
The Role of the EPA and Deference. The EPA gets a considerable amount of deference in the Second Circuit’s decision. As you may have learned in Administrative Law, federal agencies are entitled to a considerable amount of deference, generally termed Chevron deference, when they interpret the statutes they administer through regulations. Federal agencies get even more deference when they interpret their own regulations, a deference standard generally known as Auer deference. Which kind of deference was in play in Metacon Gun Club? Do you agree with the EPA’s view of firing ranges and RCRA? Why or why not?

3.
Battles of Experts in Environmental Litigation. Notice that both sides presented competing reports regarding the effects of lead contamination on the property. There are three important points to make here. First, the existence of demonstrated environmental harm is rarely required to establish basic liability under the federal pollution control statutes. Thus, if the lead shot had qualified as “solid waste” and “hazardous waste,” Metacon would have been strictly liable for disposing of hazardous waste without a permit, regardless of the effects on the environment. Why would Congress have changed the burden of proof from nuisance law in this way?


Second, even though environmental harm may not be relevant to basic regulatory liability, it is often relevant to the level of liability that a defendant faces—for example, civil versus criminal—and to the magnitude of the penalty that the defendant may have to pay and/or cleanup effort that the defendant will have to undertake. Thus, when environmental harm exists, it is still very relevant to the overall scope of environmental enforcement efforts.


Third, environmental harm often needs to be proved through experts. As a result, all of the issues associated with expert testimony that you may have learned about in Evidence can be relevant to an environmental case, especially if causation is at issue.


