INSERT #1.2: Replacement NOTE 9 on pages 58-59:

9.
New “Solid Waste” Regulations. In October 2008, the EPA finalized new “solid waste” regulations to try to better address the RCRA recycling issue. Revisions to the Definition of Solid Waste, 73 Fed. Reg. 64,668 (Oct. 30, 2008). These regulations left the sham recycling and speculative accumulation limitations in place. However, the regulations also created certain exclusions from RCRA, including an exclusion for hazardous materials legitimately reclaimed under the control of the generator and another for hazardous materials transferred to someone else for the purpose of legitimate reclamation. Id. at 64,669-70. In addition, the regulations created a process whereby a person who thought he or she should be excluded from RCRA regulation could ask the EPA for a “non-waste” determination. Id. at 64,670.


In July 2011, the EPA proposed revisions to the 2008 “solid waste” regulations. Definition of Solid Waste, 76 Fed. Reg. 44,094 (July 22, 2011). These proposed regulations would revise some of the exclusions created in 2008 to better protection human health and the environment. For example, the proposed regulations would eliminate the exclusion for hazardous materials transferred to someone else for reclamation and replace it with an alternative Subtitle C regulation for hazardous recyclable materials, because the EPA has become convinced that only limited categories of such transfers do not involving discarding. Id. at 44,096. Under the alternative regulation, “the hazardous recyclable materials must be managed according to the current RCRA Subtitle C requirements, including manifesting and hazardous waste permits for storage, except that generators may accumulate hazardous recyclable materials for up to a year without a RCRA permit if the generator makes advance arrangements for legitimate reclamation and documents those arrangements in a reclamation plan.” Id. For reclamation by the generator, the EPA is proposing more limited revisions but strengthening the legitimacy criteria to ensure that the recycling/reclamation is legitimate. Id.


The EPA is also tightening up its RCRA regulation of secondary materials used as fuels. In June 2010, for example, the EPA withdrew a 2008 regulation that exempted “Emission Comparable Fuels” (ECF) from RCRA regulation. In essence, under the 2008 rule, hazardous secondary materials that produced essentially the same emissions as fuel oil when burned were deemed not discarded and hence not solid waste for RCRA purposes. By June 2010, however, the EPA had reconsidered the potential harmful effects of that exclusion and concluded:

The fundamental premise of the ECF rule is that ECF is no more hazardous than burning fuel oil, because combustion of this material will have comparable emissions. However, to ensure that the material does not pose greater risks, EPA felt compelled to promulgate a very detailed set of conditions—the equivalent of a detailed regulatory scheme—for both the storage and combustion of ECF. As discussed in the proposed rule, * * * the existing subtitle C permitting process provides for the necessary review on the operation of the combustion units and the storage units to assure that the appropriate storage and combustion conditions are met.

Withdrawal of the Emission-Comparable Fuel Exclusion Under RCRA, 75 Fed. Reg. 33,712, 33,713 (June 15, 2010).


More generally, in March 2011, the EPA promulgated final regulations that defined when non-hazardous secondary materials used as fuels or ingredients in combustion units qualify as “solid waste.” Identification of Non-Hazardous Secondary Materials That Are Solid Waste, 76 Fed. Reg. 15,456 (March 21, 2011). This rule identifies six categories of secondary materials—“any material that is not the primary product of a manufacturing or commercial process,” id. at 15,458—that are not “solid waste” when legitimately used as fuels or ingredients in a combustion unit. The six categories are: (1) secondary materials that remain within the control of the generator and are used as fuel; (2) scrap tires that are managed by established tire collection programs and used as fuel; (3) resinated wood used as fuel; (4) secondary materials that are used as ingredients (as in AMC I); (5) discarded secondary materials that have undergone processing to produce fuel or ingredient products; and (6) secondary materials that are used as fuels and for which a non-waste determination has been granted. Id. at 15,459. The “legitimacy” of the use is judged through application of the EPA’s legitimacy criteria. According to the EPA:

To meet the fuel legitimacy criteria, the non-hazardous secondary material must be managed as a valuable commodity, have a meaningful heating value and be used as a fuel in a combustion unit that recovers energy, and contain contaminants at levels comparable to or lower than those in traditional fuels which the combustion unit is designed to burn. 

Id. at 15,460 (emphasis added). Similarly:

To meet the ingredient legitimacy criteria, the non-hazardous secondary material must be managed as a valuable commodity, provide a useful contribution to the production or manufacturing process, be used to produce a valuable product or intermediate, and must result in products that contain contaminants at levels that are comparable to or lower than those found in traditional products that are manufactured without the non-hazardous secondary material.

Id. Finally, like the 2008 regulations governing reclamation, the 2011 fuel regulations include a procedure whereby generators and handlers can petition the EPA for a “non-waste determination.” Id. at 15,538-40.


What do these recent regulations suggest about the trend in the EPA’s thinking about reuse and recycling under RCRA? Are they consistent with AMC I? Why or why not? What are the potential advantages and disadvantages for both the EPA and the regulated entities of the petition processes for non-waste declarations?
