INSERT #1.4: NEW NOTE 3, p. 80:

Insert before Subsection C.

3.
The Supreme Court, Waste Handling, and the Commerce Clause. States’ and local governments’ handling of solid and hazardous waste has generated a surprising number of dormant Commerce Clause decisions from the Supreme Court, and over several decades. Besides Carbone and United Haulers, these decisions include: City of Philadelphia v. New Jersey, 437 U.S. 617 (1978) (invalidating a New Jersey statute that prohibited the importation of out-of-state waste); Chemical Waste Management v. Hunt, 504 U.S. 334 (1992) (invalidating Alabama’s imposition of an additional disposal fee on hazardous waste generated outside the state but disposed of within Alabama); Fort Gratiot Sanitary Landfill, Inc. v. Michigan Department of Natural Resources, 504 U.S. 353 (1992) (invalidating the provisions of Michigan’s Solid Waste Management Act that restricted landfill’s ability to accept out-of-state waste); and Oregon Waste Systems, Inc. v. Oregon Department of Environmental Quality, 511 U.S. 93 (1994) (invalidating Oregon’s increased per-ton surcharge on waste generated in other states). Notice that, until United Haulers, state attempts to control importation of out-of-state waste universally failed. Nevertheless, states kept trying to impose such controls despite very clear decisions from the Supreme Court that any such discrimination against out-of-state waste was likely to be unconstitutional.


What does this continual struggle between states and the Supreme Court suggest about the realities—financial and otherwise—of waste management and the burdens that out-of-state waste can impose on in-state landfills and other facilities? As a policy matter, should solid and hazardous waste be treated as articles of commerce, the same as wine or widgets or any other product? Why or why not?

