INSERT #1.5: NEW NOTES 5 & 6, pp. 95-96:

Insert before Subpart 4:

5.
A TSD Problem. Plaintiff purchased an industrial facility from Defendant. Before the sale, the Defendant installed a new natural gas heating systems, but it also left the old heating system in place. The old heating system was insulated with asbestos-containing material, and asbestos is a hazardous waste under RCRA. Plaintiff sued Defendant, alleging that Defendant has violated RCRA by disposing of hazardous wastes without a TSD facility permit. How should the court rule, and why? See Sycamore Industrial Park Associates v. Ericsson, Inc., 546 F.3d 847, 853-54 (7th Cir. 2008).
6.
TSD Exclusions, Climate Change and RCRA: A Hazardous Waste Exclusion for Carbon Storage and Sequestration? In August 2011, the EPA proposed a regulation that would conditionally exempt carbon sequestration and storage from RCRA hazardous waste regulation. Hazardous Waste Management System: Identification and Listing of Hazardous Waste: Carbon Dioxide (CO2) Streams in Geologic Sequestration Activities, 76 Fed. Reg. 48,073 (Aug 8, 2011). Carbon sequestration and storage is a technological means of reducing greenhouse gas emissions, especially carbon dioxide emissions, by capturing greenhouse gases during industrial processes and then sequestering them underground. The technique remains unproven at large scale but is nevertheless touted by many as one way of mitigating climate change.


RCRA issues arise because carbon sequestration and storage is a form of waste disposal, and RCRA applies to contained gaseous materials, as the statutory definition of “solid waste” makes clear. The EPA’s regulation would conditionally exempt carbon sequestration and storage from RCRA. As the EPA itself explained in the Federal Register notice proposing the new rule:

The Environmental Protection Agency (EPA or the Agency) is proposing to revise the regulations for hazardous waste management under the Resource Conservation and Recovery Act (RCRA) to conditionally exclude carbon dioxide (CO2) streams that are hazardous from the definition of hazardous waste, provided these hazardous CO2 streams are captured from emission sources, are injected into Class VI Underground Injection Control (UIC) wells for purposes of geologic sequestration (GS), and meet certain other conditions. EPA is taking this action because the Agency believes that the management of these CO2 streams under the proposed conditions does not present a substantial risk to human health or the environment, and therefore additional regulation pursuant to RCRA's hazardous waste regulations is unnecessary. EPA expects that this amendment will substantially reduce the uncertainty associated with identifying these CO2 streams under RCRA subtitle C, and will also facilitate the deployment of GS by providing additional regulatory certainty.

76 Fed. Reg. at 48,074.


Should federal agencies use exemptions from RCRA (and other environmental law statutes) to promote certain kinds of responses to climate change? Why or why not? What if experience with carbon sequestration and storage proves that the technique poses significant risks to human health and the environment, such as carbon dioxide escaping and suffocating large areas?
