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REPLACE In re Ash Grove Cement Company and notes with the following:


Enforcing environmental justice is a different matter. Read § 6-609 of the Executive Order carefully. If a federal agency decides not to comply with Executive Order No. 12898, does an affected community have any recourse in the courts? Consider the recent opinion of the U.S. Court of Appeals for the Fifth Circuit in a challenge to the Housing Authority of New Orleans (HANO) and the U.S. Department of Housing and Urban Development (HUD) regarding environmental justice challenges to the way housing revitalization was handled in New Orleans after Hurricane Katrina. According to the Fifth Circuit:


Executive Order 12898 instructs agencies to consider the environmental justice impacts of their actions. Exec. Order No. 12898, 59 Fed. Reg. 7629 § 6–609 (1994). The Order does not, however, create a private right of action. Thus, we review the agency’s consideration of environmental justice issues under the APA’s deferential “arbitrary and capricious” standard. See, e.g., Communities Against Runway Expansion, Inc. (CARE) v. F.A.A., 355 F.3d 678, 688 (D.C. Cir. 2004). Leaving aside legalisms, we see in this record no administrative insensitivity to racial or economic inequality. Instead, we see a project that HUD perceived reasonably as a community effort, endorsed initially by some who now oppose it, to renovate a deteriorating public housing project for the ultimate and enduring benefit of the community.


HUD’s environmental justice study, completed in September 2002, looked at the area in which the project is being built and determined that those who return to live in the “new” St. Thomas will benefit from safer, more sanitary living conditions and an improved economic environment. It considers the problems of displacement, including the fact that residents still living in the project would be eligible for relocation under the Uniform Relocation Act. Furthermore, HUD’s study reflected that St. Thomas residents had numerous complaints about the housing project and were at risk from pest infestations, asbestos, drug paraphernalia, lead exposure, and raw sewage. It notes, based on the comments received from then-residents, that many had complaints about the St. Thomas development and while some would stay there if conditions and amenities were improved, others would prefer to become home owners outside of the project. Over 200 lawsuits had been filed over lead exposure in the housing units, and that 99% of residents belonged to a minority group.


The record also indicates that HUD received and responded to comments made at a public meeting by Mr. Brod Bagert, whose master’s thesis had been highly critical of the HOPE IV program, and of the broader “market revitalization” approach to improving urban areas. His comments and his study use the St. Thomas project as an example to attack that particular theory of urban planning. HUD responded to Mr. Bagert’s comments, indicating that while it understood the basis of his criticism of the HOPE IV approach to urban revitalization, the HOPE IV approach is clearly supported by Congressional mandate.


Plaintiffs offer Mr. Bagert’s comments, and evidence of problems with residential relocations under the Uniform Relocation Act, for the proposition that HUD’s evaluation of the project's impacts is entirely contradicted by the evidence. The record in front of us is hardly so clear cut, and certainly reveals that HUD gave attention to the issues plaintiffs raise, for all they disagree with the conclusions. Beyond their allegations and Mr. Bagert’s comments, which HUD clearly took under consideration, plaintiffs offer no evidence suggesting that the environmental justice study was arbitrary or capricious in its choice of methodology. We cannot, therefore, say that they have met their burden of showing that HUD’s consideration of environmental justice concerns was arbitrary and capricious.

Colliseum Square Association, Inc. v. Jackson, 465 F.3d 215, 232-33 (5th Cir. 2006). Thus, while the Fifth Circuit allowed judicial review of environmental justice complaints through the federal Administrative Procedure Act (APA), it was—as is typical under the APA—highly deferential to the agency’s analysis and decision.


It is worth noting, too, that environmental justice concerns can play a role at the state level, as well. Thus, for example, the U.S. District Court for the Northern District of Georgia upheld a county’s denial of a landfill operator’s application for expansion against a due process challenge in part because environmental justice concerns—in conjunction with concerns about groundwater contamination and increased odors—legitimated the rationality of the county’s decision. BFI Waste System of North America v. Dekalb County, Georgia, 303 F. Supp. 2d 1335, 1351-52 (N.D. Ga. 2004).


The most viable arena for pressing environmental justice concerns based on the Executive Order, however, is during the various levels of permitting processes that various federal agencies—including the EPA—follow, including during administrative review of permitting decisions. This includes RCRA TSD permitting and appeals within the EPA to the Environmental Appeals Board. See In re Ash Grove Cement Company, 7 Envtl. Appeals Decisions (E.A.D.) 387 (EPA Envtl. Appeals Bd. Nov. 14, 1997), 1997 WL 7320000. In general, under RCRA, EPA TSD permitting starts in the appropriate EPA regional offices. People dissatisfied with the region’s permitting decision can appeal to the EPA’s Environmental Appeals Board. After completing the agency’s internal appeals process, RCRA dictates that parties  must appeal decisions regarding RCRA TSD facility permits to “the Circuit Court of Appeals of the United States for the Federal judicial district in which such person resides or transacts business * * *.” 42 U.S.C. § 6976(b). Moreover, parties must appeal within 90 days of the EPA’s final decision on the permit, id., which comes only after the parties have exhausted (by use or lapse of time) the EPA’s own internal review procedures. Thus, RCRA TSD permitting provides contestants with several forums for raising environmental justice issues.


In addition, the EPA has recently revitalized its environmental justice program, with an emphasis on renewed attention to environmental justice in environmental permitting. See generally EPA, Environmental Justice, http://www.epa.gov/environmentaljustice/ (as updated Nov. 8, 2011). In honor of the 20th Anniversary of Executive Order No. 12898, the EPA has released Plan EJ 2014. EPA, Environmental Justice: Plan EJ 2014, http://www.epa.gov/environmentaljustice/plan-ej/index.html (as updated Nov. 2, 2011). The Plan emphasizes five cross-agency areas where the EPA plans to expand its consideration and incorporation of environmental justice issues:

(1) Incorporating Environmental Justice into Rulemaking.

(2) Considering Environmental Justice in Permitting.

(3) Advancing Environmental Justice through Compliance and Enforcement.

(4) Supporting Community-Based Action Programs.

(5) Fostering Administration-Wide Action on Environmental Justice.
At the end of the plan, in 2014, EPA will assess its progress in meeting environmental justice goals and come up with next steps.


With respect to the goal of considering environmental justice in permitting, the EPA is pursuing three strategies. First, it wants to develop tools that will allow overburdened communities to participate more fully and effectively in EPA permitting processes. Second, it wants to develop tools that will allow permitting authorities to more effectively address environmental justice issues during the permitting process. Finally, it plans to implement these tools in its own permitting processes and to encourage other authorities—like state, local, and tribal permitting authorities—to do the same.


How might TSD facility permitting under RCRA raise environmental justice issues? Consider first issues that might arise given where a particular TSD facility is sited. Should poor and minority communities have to put up with more than their “fair share” of facilities and industries generating and handling hazardous materials? Next consider the fact that many TSD facilities treat and dispose of hazardous waste by burning it. What environmental justice issues could such treatment raise? Finally, consider that hazardous needs often needs to be transported to TSD facilities. What hazards could such transportation raise for the surrounding communities?

