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STEVENS, J., delivered the opinion of the Court, in which ROBERTS, C. J., and SCALIA, KENNEDY, SOUTER, THOMAS, BREYER, and ALITO, JJ., joined.

In 1980, Congress enacted the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), 94 Stat. 2767, as amended, 42 U.S.C. §§ 9601-9675, in response to the serious environmental and health risks posed by industrial pollution.  The Act was designed to promote the “‘timely cleanup of hazardous waste sites’” and to ensure that the costs of such cleanup efforts were borne by those responsible for the contamination.  Consolidated Edison Co. of N. Y. v. UGI Util., Inc., 423 F.3d 90, 94 (2d Cir. 2005); see also Meghrig v. KFC Western, Inc., 516 U.S. 479, 483 (1996); Dedham Water Co. v. Cumberland Farms Dairy, Inc., 805 F.2d 1074, 1081 (1st Cir. 1986).  These cases raise the questions whether and to what extent a party associated with a contaminated site may be held responsible for the full costs of remediation.

I

In 1960, Brown & Bryant, Inc. (B&B), began operating an agricultural chemical distribution business, purchasing pesticides and other chemical products from suppliers such as Shell Oil Company (Shell).  Using its own equipment, B&B applied its products to customers’ farms.  B&B opened its business on a 3.8 acre parcel of former farmland in Arvin, California, and in 1975, expanded operations onto an adjacent .9 acre parcel of land owned jointly by the Atchison, Topeka & Santa Fe Railway Company, and the Southern Pacific Transportation Company (now known respectively as the Burlington Northern and Santa Fe Railway Company and Union Pacific Railroad Company) (Railroads).  Both parcels of the Arvin facility were graded toward a sump and drainage pond located on the southeast corner of the primary parcel.  Neither the sump nor the drainage pond was lined until 1979, allowing waste water and chemical runoff from the facility to seep into the ground water below.

During its years of operation, B&B stored and distributed various hazardous chemicals on its property.  Among these were the herbicide dinoseb, sold by Dow Chemicals, and the pesticides D-D and Nemagon, both sold by Shell.  Dinoseb was stored in 55-gallon drums and 5-gallon containers on a concrete slab outside B&B’s warehouse.  Nemagon was stored in 30-gallon drums and 5-gallon containers inside the warehouse.  Originally, B&B purchased D-D in 55-gallon drums; beginning in the mid-1960’s, however, Shell began requiring its distributors to maintain bulk storage facilities for D-D.  From that time onward, B&B purchased D-D in bulk. 

When B&B purchased D-D, Shell would arrange for delivery by common carrier, f.o.b. destination.  When the product arrived, it was transferred from tanker trucks to a bulk storage tank located on B&B’s primary parcel.  From there, the chemical was transferred to bobtail trucks, nurse tanks, and pull rigs.  During each of these transfers leaks and spills could – and often did – occur.  Although the common carrier and B&B used buckets to catch spills from hoses and gaskets connecting the tanker trucks to its bulk storage tank, the buckets sometimes overflowed or were knocked over, causing D-D to spill onto the ground during the transfer process.

Aware that spills of D-D were commonplace among its distributors, in the late 1970’s Shell took several steps to encourage the safe handling of its products.  Shell provided distributors with detailed safety manuals and instituted a voluntary discount program for distributors that made improvements in their bulk handling and safety facilities.  Later, Shell revised its program to require distributors to obtain an inspection by a qualified engineer and provide self-certification of compliance with applicable laws and regulations.  B&B’s Arvin facility was inspected twice, and in 1981, B&B certified to Shell that it had made a number of recommended improvements to its facilities.

Despite these improvements, B&B remained a “‘[s]loppy’ [o]perator.”  Over the course of B&B’s 28 years of operation, delivery spills, equipment failures, and the rinsing of tanks and trucks allowed Nemagon, D-D and dinoseb to seep into the soil and upper levels of ground water of the Arvin facility.  In 1983, the California Department of Toxic Substances Control (DTSC) began investigating B&B’s violation of hazardous waste laws, and the United States Environmental Protection Agency (EPA) soon followed suit, discovering significant contamination of soil and ground water.  Of particular concern was a plume of contaminated ground water located under the facility that threatened to leach into an adjacent supply of potential drinking water. 

Although B&B undertook some efforts at remediation, by 1989 it had become insolvent and ceased all operations.  That same year, the Arvin facility was added to the National Priority List, and subsequently, DTSC and EPA (Governments) exercised their authority under 42 U.S.C. § 9604 to undertake cleanup efforts at the site.  By 1998, the Governments had spent more than $8 million responding to the site contamination; their costs have continued to accrue.

In 1991, EPA issued an administrative order to the Railroads directing them, as owners of a portion of the property on which the Arvin facility was located, to perform certain remedial tasks in connection with the site.  The Railroads did so, incurring expenses of more than $3 million in the process.  Seeking to recover at least a portion of their response costs, in 1992 the Railroads brought suit against B&B in the United States District Court for the Eastern District of California.  In 1996, that lawsuit was consolidated with two recovery actions brought by DTSC and EPA against Shell and the Railroads.

The District Court conducted a 6-week bench trial in 1999 and four years later entered a judgment in favor of the Governments.  In a lengthy order supported by 507 separate findings of fact and conclusions of law, the court held that both the Railroads and Shell were potentially responsible parties (PRPs) under CERCLA – the Railroads because they were owners of a portion of the facility, see 42 U.S.C. §§ 9607(a)(1)-(2), and Shell because it had “arranged for” the disposal of hazardous substances through its sale and delivery of D-D, see § 9607(a)(3).

* * * Shell cross-appealed the court’s finding of liability. The Court of Appeals acknowledged that Shell did not qualify as a “traditional” arranger under § 9607(a)(3), insofar as it had not contracted with B&B to directly dispose of a hazardous waste product.  Nevertheless, the court stated that Shell could still be held liable under a “‘broader’ category of arranger liability” if the “disposal of hazardous wastes [wa]s a foreseeable byproduct of, but not the purpose of, the transaction giving rise to” arranger liability.  Relying on CERCLA’s definition of “disposal,” which covers acts such as “leaking” and “spilling,” 42 U.S.C. § 6903(3), the Ninth Circuit concluded that an entity could arrange for “disposal” “even if it did not intend to dispose” of a hazardous substance. 

Applying that theory of arranger liability to the District Court’s findings of fact, the Ninth Circuit held that Shell arranged for the disposal of a hazardous substance through its sale and delivery of D-D:

“Shell arranged for delivery of the substances to the site by its subcontractors; was aware of, and to some degree dictated, the transfer arrangements; knew that some leakage was likely in the transfer process; and provided advice and supervision concerning safe transfer and storage. Disposal of a hazardous substance was thus a necessary part of the sale and delivery process.”
Under such circumstances, the court concluded, arranger liability was not precluded by the fact that the purpose of Shell’s action had been to transport a useful and previously unused product to B&B for sale.

* * *  Shell moved for rehearing en banc, which the Court of Appeals denied over the dissent of eight judges.  We granted certiorari to determine whether Shell was properly held liable as an entity that had “arranged for disposal” of hazardous substances within the meaning of § 9607(a)(3) . . . .  Finding error . . ., we now reverse.

II

CERCLA imposes strict liability for environmental contamination upon four broad classes of PRPs:

“(1) 
the owner and operator of a vessel or a facility, 

“(2) 
any person who at the time of disposal of any hazardous substance owned or operated any facility at which such hazardous substances were disposed of, 

“(3) 
any person who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous substances owned or possessed by such person, by any other party or entity, at any facility or incineration vessel owned or operated by another party or entity and containing such hazardous substances, and 

“(4) 
any person who accepts or accepted any hazardous substances for transport to disposal or treatment facilities, incineration vessels or sites selected by such person, from which there is a release, or a threatened release which causes the incurrence of response costs, of a hazardous substance . . . .” 
42 U.S.C. § 9607(a).  Once an entity is identified as a PRP, it may be compelled to clean up a contaminated area or reimburse the Government for its past and future response costs.  
In these cases, it is undisputed that the Railroads qualify as PRPs under both §§ 9607(a)(1) and 9607(a)(2) because they owned the land leased by B&B at the time of the contamination and continue to own it now.  The more difficult question is whether Shell also qualifies as a PRP under § 9607(a)(3) by virtue of the circumstances surrounding its sales to B&B.

To determine whether Shell may be held liable as an arranger, we begin with the language of the statute.  As relevant here, § 9607(a)(3) applies to an entity that “arrange[s] for disposal . . . of hazardous substances.”  It is plain from the language of the statute that CERCLA liability would attach under § 9607(a)(3) if an entity were to enter into a transaction for the sole purpose of discarding a used and no longer useful hazardous substance.  It is similarly clear that an entity could not be held liable as an arranger merely for selling a new and useful product if the purchaser of that product later, and unbeknownst to the seller, disposed of the product in a way that led to contamination.  Less clear is the liability attaching to the many permutations of “arrangements” that fall between these two extremes – cases in which the seller has some knowledge of the buyers’ planned disposal or whose motives for the “sale” of a hazardous substance are less than clear.  In such cases, courts have concluded that the determination whether an entity is an arranger requires a fact-intensive inquiry that looks beyond the parties’ characterization of the transaction as a “disposal” or a “sale” and seeks to discern whether the arrangement was one Congress intended to fall within the scope of CERCLA’s strict-liability provisions.  
Although we agree that the question whether § 9607(a)(3) liability attaches is fact intensive and case specific, such liability may not extend beyond the limits of the statute itself.  Because CERCLA does not specifically define what it means to “arrang[e] for” disposal of a hazardous substance, we give the phrase its ordinary meaning.  In common parlance, the word “arrange” implies action directed to a specific purpose. See Merriam-Webster’s Collegiate Dictionary 64 (10th ed. 1993) (defining “arrange” as “to make preparations for: plan[;] . . . to bring about an agreement or understanding concerning”).  Consequently, under the plain language of the statute, an entity may qualify as an arranger under § 9607(a)(3) when it takes intentional steps to dispose of a hazardous substance.
The Governments do not deny that the statute requires an entity to “arrang[e] for” disposal; however, they interpret that phrase by reference to the statutory term “disposal,” which the Act broadly defines as “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water.”  42 U.S.C. § 6903(3); see also § 9601(29) (adopting the definition of “disposal” contained in the Solid Waste Disposal Act).  The Governments assert that by including unintentional acts such as “spilling” and “leaking” in the definition of disposal, Congress intended to impose liability on entities not only when they directly dispose of waste products but also when they engage in legitimate sales of hazardous substances knowing that some disposal may occur as a collateral consequence of the sale itself.  Applying that reading of the statute, the Governments contend that Shell arranged for the disposal of D-D within the meaning of § 9607(a)(3) by shipping D-D to B&B under conditions it knew would result in the spilling of a portion of the hazardous substance by the purchaser or common carrier.  Because these spills resulted in wasted D-D, a result Shell anticipated, the Governments insist that Shell was properly found to have arranged for the disposal of D-D.

While it is true that in some instances an entity’s knowledge that its product will be leaked, spilled, dumped, or otherwise discarded may provide evidence of the entity’s intent to dispose of its hazardous wastes, knowledge alone is insufficient to prove that an entity “planned for” the disposal, particularly when the disposal occurs as a peripheral result of the legitimate sale of an unused, useful product.  In order to qualify as an arranger, Shell must have entered into the sale of D-D with the intention that at least a portion of the product be disposed of during the transfer process by one or more of the methods described in § 6903(3).  Here, the facts found by the District Court do not support such a conclusion.

Although the evidence adduced at trial showed that Shell was aware that minor, accidental spills occurred during the transfer of D-D from the common carrier to B&B’s bulk storage tanks after the product had arrived at the Arvin facility and had come under B&B’s stewardship, the evidence does not support an inference that Shell intended such spills to occur.  To the contrary, the evidence revealed that Shell took numerous steps to encourage its distributors to reduce the likelihood of such spills, providing them with detailed safety manuals, requiring them to maintain adequate storage facilities, and providing discounts for those that took safety precautions.  Although Shell’s efforts were less than wholly successful, given these facts, Shell’s mere knowledge that spills and leaks continued to occur is insufficient grounds for concluding that Shell “arranged for” the disposal of D-D within the meaning of § 9607(a)(3).  Accordingly, we conclude that Shell was not liable as an arranger for the contamination that occurred at B&B’s Arvin facility. 

* * * IV

For the foregoing reasons, we conclude that the Court of Appeals erred by holding Shell liable as an arranger under CERCLA for the costs of remediating environmental contamination at the Arvin, California facility.  The judgment is reversed, and the cases are remanded for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE GINSBURG, dissenting.

Although the question is close, I would uphold the determinations of the courts below that Shell qualifies as an arranger within the compass of the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA).  See 42 U.S.C. § 9607(a)(3).  As the facts found by the District Court bear out, Shell “arranged for disposal … of hazardous substances” owned by Shell when the arrangements were made. 
In the 1950’s and early 1960’s, Shell shipped most of its products to Brown and Bryant (B&B) in 55-gallon drums, thereby ensuring against spillage or leakage during delivery and transfer.  Later, Shell found it economically advantageous, in lieu of shipping in drums, to require B&B to maintain bulk storage facilities for receipt of the chemicals B&B purchased from Shell.  By the mid-1960’s, Shell was delivering its chemical to B&B in bulk tank truckloads.  As the Court recognizes, “bulk storage of the chemical led to numerous tank failures and spills as the chemical rusted tanks and eroded valves.” 

Shell furthermore specified the equipment to be used in transferring the chemicals from the delivery truck to B&B’s storage tanks.  In the process, spills and leaks were inevitable, indeed spills occurred every time deliveries were made. 

That Shell sold B&B useful products, the Ninth Circuit observed, did not exonerate Shell from CERCLA liability, for the sales “necessarily and immediately result[ed] in the leakage of hazardous substances.”   The deliveries, Shell was well aware, directly and routinely resulted in disposals of hazardous substances (through spills and leaks) for more than 20 years.  “[M]ere knowledge” may not be enough, but Shell did not simply know of the spills and leaks without contributing to them.  Given the control rein held by Shell over the mode of delivery and transfer, the lower courts held and I agree, Shell was properly ranked an arranger.  Relieving Shell of any obligation to pay for the cleanup undertaken by the United States and California is hardly commanded by CERCLA’s text, and is surely at odds with CERCLA’s objective – to place the cost of remediation on persons whose activities contributed to the contamination rather than on the taxpaying public.  * * * 
NOTES

1.
Shell Oil and Traditional “Arranger” Liability.  Did Shell Oil qualify as a traditional “arranger,” according to the Supreme Court?  Why or why not?  Do you agree with this conclusion?  Why or why not.

2.
Shell Oil and Broader “Arranger” Liability.  Did Shell Oil quality as an “arranger” under the broader definition of “arranger” liability?  Why or why not?  Why did Justice Ginsburg disagree with the majority’s assessment of this issue?  Who do you find more persuasive, and why?

3.
The Status of Broader “Arranger” Liability After Burlington Northern.  Did the Burlington Northern majority eliminate the concept of broader arranger liability?  Why or why not?  What three categories of potential “arrangers” does it recognize?  Did the Burlington Northern majority create an intent element for arranger liability?  Why or why not?  How should the cases discussed in United States v. Shell Oil Co. have been decided, given the Burlington Northern decision?
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