
INSERT #2.2: REPLACEMENT PART IV
Replace existing pages 317-318 with the following:

IV. REMEDIES FOR NEPA VIOLATIONS


As the Makah whaling case made clear, crafting adequate remedies for violations of NEPA’s procedural requirements can be difficult. As a general matter, courts will generally declare a federal agency’s decision made in violation of NEPA invalid and send the agency back to comply with NEPA. However, what happens if regulated entities are already acting in reliance on that prior decision? How far can a court act to un-do the agency decision that violated NEPA?


The U.S. Supreme Court recently addressed these issues in the following case. As you read the Court’s decision, try to determine what remedy the district court could have issued instead.

MONSANTO CO. v. GEERTSON SEED FARMS
--- U.S. ---, 130 S. Ct. 2743 (2010).
ALITO, J., delivered the opinion of the Court, in which ROBERTS, C.J., and SCALIA, KENNEDY, THOMAS, GINSBURG, and SOTOMAYOR, JJ., joined. STEVENS, J., filed a dissenting opinion. BREYER, J., took no part in the consideration or decision of the case.
This case arises out of a decision by the Animal and Plant Health Inspection Service (APHIS) to deregulate a variety of genetically engineered alfalfa. The District Court held that APHIS violated the National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. § 4321 

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS4321&FindType=L"
et seq., by issuing its deregulation decision without first completing a detailed assessment of the environmental consequences of its proposed course of action. To remedy that violation, the District Court vacated the agency’s decision completely deregulating the alfalfa variety in question; ordered APHIS not to act on the deregulation petition in whole or in part until it had completed a detailed environmental review; and enjoined almost all future planting of the genetically engineered alfalfa pending the completion of that review. The Court of Appeals affirmed the District Court’s entry of permanent injunctive relief. The main issue now in dispute concerns the breadth of that relief. For the reasons set forth below, we reverse and remand for further proceedings.
I
A

The Plant Protection Act (PPA), 7 U.S.C. § 7701 
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et seq., provides that the Secretary of the Department of Agriculture (USDA) may issue regulations “to prevent the introduction of plant pests into the United States or the dissemination of plant pests within the United States.” § 7711(a). The Secretary has delegated that authority to APHIS, a division of the USDA. 7 CFR §§ 2.22(a), 2.80(a)(36) (2010). Acting pursuant to that delegation, APHIS has promulgated regulations governing “the introduction of organisms and products altered or produced through genetic engineering that are plant pests or are believed to be plant pests.” See § 340.0(a)(2) and n. 1. Under those regulations, certain genetically engineered plants are presumed to be “plant pests”—and thus “regulated articles” under the PPA—until APHIS determines otherwise. However, any person may petition APHIS for a determination that a regulated article does not present a plant pest risk and therefore should not be subject to the applicable regulations. 7 U.S.C. § 7711(c)(2); 7 CFR § 340.6. APHIS may grant such a petition in whole or in part. § 340.6(d)(3).

In deciding whether to grant nonregulated status to a genetically engineered plant variety, APHIS must comply with NEPA, which requires federal agencies “to the fullest extent possible” to prepare an environmental impact statement (EIS) for “every recommendation or report on proposals for legislation and other major Federal actio[n] significantly affecting the quality of the human environment.” 42 U.S.C. § 4332(2)(C). * * * 
B

This case involves Roundup Ready Alfalfa (RRA), a kind of alfalfa crop that has been genetically engineered to be tolerant of glyphosate, the active ingredient of the herbicide Roundup. Petitioner Monsanto Company (Monsanto) owns the intellectual property rights to RRA. Monsanto licenses those rights to co-petitioner Forage Genetics International (FGI), which is the exclusive developer of RRA seed.

APHIS initially classified RRA as a regulated article, but in 2004 petitioners sought nonregulated status for two strains of RRA. In response, APHIS prepared a draft EA assessing the likely environmental impact of the requested deregulation. It then published a notice in the Federal Register advising the public of the deregulation petition and soliciting public comments on its draft EA. After considering the hundreds of public comments that it received, APHIS issued a Finding of No Significant Impact and decided to deregulate RRA unconditionally and without preparing an EIS. Prior to this decision, APHIS had authorized almost 300 field trials of RRA conducted over a period of eight years. 

Approximately eight months after APHIS granted RRA nonregulated status, respondents (two conventional alfalfa seed farms and environmental groups concerned with food safety) filed this action against the Secretary of Agriculture and certain other officials in Federal District Court, challenging APHIS’s decision to completely deregulate RRA. Their complaint alleged violations of NEPA, the Endangered Species Act of 1973 (ESA), 16 U.S.C. § 1531 
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et seq., and the PPA. Respondents did not seek preliminary injunctive relief pending resolution of those claims. Hence, RRA enjoyed nonregulated status for approximately two years. During that period, more than 3,000 farmers in 48 States planted an estimated 220,000 acres of RRA.

In resolving respondents’ NEPA claim, the District Court accepted APHIS’s determination that RRA does not have any harmful health effects on humans or livestock. Nevertheless, the District Court held that APHIS violated NEPA by deregulating RRA without first preparing an EIS. * * * In light of its determination that the deregulation decision ran afoul of NEPA, the District Court dismissed without prejudice respondents’ claims under the ESA and PPA.
* * * III
A

The District Court sought to remedy APHIS’s NEPA violation in three ways: First, it vacated the agency’s decision completely deregulating RRA; second, it enjoined APHIS from deregulating RRA, in whole or in part, pending completion of the mandated EIS; and third, it entered a nationwide injunction prohibiting almost all future planting of RRA. Because petitioners and the Government do not argue otherwise, we assume without deciding that the District Court acted lawfully in vacating the deregulation decision. We therefore address only the latter two aspects of the District Court’s judgment. Before doing so, however, we provide a brief overview of the standard governing the entry of injunctive relief.
B

“[A] plaintiff seeking a permanent injunction must satisfy a four-factor test before a court may grant such relief. A plaintiff must demonstrate: (1) that it has suffered an irreparable injury; (2) that remedies available at law, such as monetary damages, are inadequate to compensate for that injury; (3) that, considering the balance of hardships between the plaintiff and defendant, a remedy in equity is warranted; and (4) that the public interest would not be disserved by a permanent injunction.” The traditional four-factor test applies when a plaintiff seeks a permanent injunction to remedy a NEPA violation. 

* * * An injunction should issue only if the traditional four-factor test is satisfied. In contrast, the [petitioners] appear to presume that an injunction is the proper remedy for a NEPA violation except in unusual circumstances. No such thumb on the scales is warranted. * * *

* * * [T]he injunctive relief granted here cannot stand.
C

We first consider whether the District Court erred in enjoining APHIS from partially deregulating RRA during the pendency of the EIS process. 


The relevant part of the District Court’s judgment states that, “[b]efore granting Monsanto’s deregulation petition, even in part, the federal defendants shall prepare an environmental impact statement.” The plain text of the order prohibits any partial deregulation, not just the particular partial deregulation embodied in APHIS’s proposed judgment. We think it is quite clear that the District Court meant just what it said. * * *

In our view, none of the traditional four factors governing the entry of permanent injunctive relief supports the District Court’s injunction prohibiting partial deregulation. To see why that is so, it is helpful to understand how the injunction prohibiting a partial deregulation fits into the broader dispute between the parties.

Respondents in this case brought suit under the APA to challenge a particular agency order: APHIS’s decision to completely deregulate RRA. The District Court held that the order in question was procedurally defective, and APHIS decided not to appeal that determination. At that point, it was for the agency to decide whether and to what extent it would pursue a partial deregulation. If the agency found, on the basis of a new EA, that a limited and temporary deregulation satisfied applicable statutory and regulatory requirements, it could proceed with such a deregulation even if it had not yet finished the onerous EIS required for complete deregulation. If and when the agency were to issue a partial deregulation order, any party aggrieved by that order could bring a separate suit under the Administrative Procedure Act to challenge the particular deregulation attempted. See 5 U.S.C. § 702.

* * * The District Court may well have acted within its discretion in refusing to craft a judicial remedy that would have authorized the continued planting and harvesting of RRA while the EIS is being prepared. It does not follow, however, that the District Court was within its rights in enjoining APHIS from allowing such planting and harvesting pursuant to the authority vested in the agency by law. When the District Court entered its permanent injunction, APHIS had not yet exercised its authority to partially deregulate RRA. Until APHIS actually seeks to effect a partial deregulation, any judicial review of such a decision is premature. 


* * * Based on the analysis set forth above, it is clear that the order enjoining any deregulation whatsoever does not satisfy the traditional four-factor test for granting permanent injunctive relief. Most importantly, respondents cannot show that they will suffer irreparable injury if APHIS is allowed to proceed with any partial deregulation, for at least two independent reasons.

First, if and when APHIS pursues a partial deregulation that arguably runs afoul of NEPA, respondents may file a new suit challenging such action and seeking appropriate preliminary relief. See 5 U.S.C. §§ 702, 705. Accordingly, a permanent injunction is not now needed to guard against any present or imminent risk of likely irreparable harm.

Second, a partial deregulation need not cause respondents any injury at all, much less irreparable injury; if the scope of the partial deregulation is sufficiently limited, the risk of gene flow to their crops could be virtually nonexistent. * * * In any case, the District Court’s order prohibiting any partial deregulation improperly relieves respondents of their burden to make the requisite evidentiary showing.

* * * In sum, we do not know whether and to what extent APHIS would seek to effect a limited deregulation during the pendency of the EIS process if it were free to do so; we do know that the vacatur of APHIS’s deregulation decision means that virtually no RRA can be grown or sold until such time as a new deregulation decision is in place, and we also know that any party aggrieved by a hypothetical future deregulation decision will have ample opportunity to challenge it, and to seek appropriate preliminary relief, if and when such a decision is made. In light of these particular circumstances, we hold that the District Court did not properly exercise its discretion in enjoining a partial deregulation of any kind pending APHIS’s preparation of an EIS. It follows that the Court of Appeals erred in affirming that aspect of the District Court’s judgment.
D

We now turn to petitioners’ claim that the District Court erred in entering a nationwide injunction against planting RRA. * * *

First, the impropriety of the District Court’s broad injunction against planting flows from the impropriety of its injunction against partial deregulation. If APHIS may partially deregulate RRA before preparing a full-blown EIS—a question that we need not and do not decide here—farmers should be able to grow and sell RRA in accordance with that agency determination. Because it was inappropriate for the District Court to foreclose even the possibility of a partial and temporary deregulation, it necessarily follows that it was likewise inappropriate to enjoin any and all parties from acting in accordance with the terms of such a deregulation decision.

Second, respondents have represented to this Court that the District Court’s injunction against planting does not have any meaningful practical effect independent of its vacatur. An injunction is a drastic and extraordinary remedy, which should not be granted as a matter of course. If a less drastic remedy (such as partial or complete vacatur of APHIS’s deregulation decision) was sufficient to redress respondents’ injury, no recourse to the additional and extraordinary relief of an injunction was warranted.
E

In sum, the District Court abused its discretion in enjoining APHIS from effecting a partial deregulation and in prohibiting the possibility of planting in accordance with the terms of such a deregulation. Given those errors, this Court need not express any view on whether injunctive relief of some kind was available to respondents on the record before us. Nor does the Court address the question whether the District Court was required to conduct an evidentiary hearing before entering the relief at issue here. The judgment of the Ninth Circuit is reversed, and the case is remanded for further proceedings consistent with this opinion.

It is so ordered.
Justice STEVENS, dissenting.

The Court does not dispute the District Court’s critical findings of fact: First, Roundup Ready Alfalfa (RRA) can contaminate other plants. Second, even planting in a controlled setting had led to contamination in some instances. Third, the Animal and Plant Health Inspection Service (APHIS) has limited ability to monitor or enforce limitations on planting. And fourth, genetic contamination from RRA could decimate farmers’ livelihoods and the American alfalfa market for years to come. Instead, the majority faults the District Court for “enjoining APHIS from partially deregulating RRA.”

In my view, the District Court may not have actually ordered such relief, and we should not so readily assume that it did. Regardless, the District Court did not abuse its discretion when, after considering the voluminous record and making the aforementioned findings, it issued the order now before us. * * *

* * * [T]he District Court’s judgment can be understood as a reasonable response to the nature of the risks posed by RRA. Separate and apart from NEPA’s requirement of an EIS, these risks were sufficiently serious, in my view, that the court’s injunction was a permissible exercise of its equitable authority.

The District Court found that gene transfer can and does occur, and that if it were to spread through open land the environmental and economic consequences would be devastating. Although “a mere possibility of a future nuisance will not support an injunction,” courts have never required proof “that the nuisance will occur”; rather, “it is sufficient ... that the risk of its happening is greater than a reasonable man would incur.” Once gene transfer occurred in American fields, it “would be difficult-if not impossible-to reverse the harm.” 

Additional considerations support the District Court’s judgment. It was clear to the court that APHIS had only limited capacity to monitor planted RRA, and some RRA had already been planted. The marginal threat posed by additional planting was therefore significant. * * * Under these circumstances, it was not unreasonable for the court to conclude that the most equitable solution was to allocate the limited amount of potentially safe RRA to the farmers who had already planted that crop. 


The Court suggests that the injunction was nonetheless too sweeping because “a partial deregulation need not cause respondents any injury at all ... if the scope of the partial deregulation is sufficiently limited, the risk of gene flow to their crops could be virtually nonexistent.” The Court appears to reach this conclusion by citing one particular study (in a voluminous record), rather than any findings of fact. Even assuming that this study is correct, the Court ignores the District Court’s findings that gene flow is likely and that APHIS has little ability to monitor any conditions imposed on a partial deregulation. Limits on planting or harvesting may operate fine in a laboratory setting, but the District Court concluded that many limits will not be followed and cannot be enforced in the real world. 


Against that background, it was perfectly reasonable to wait for an EIS. * * *  It was reasonable for the court to conclude that planting could not go forward until more complete study, presented in an EIS, showed that the known problem of gene flow could, in reality, be prevented. 

Notes
1.
Remedying NEPA Violations: The Vacatur. Notice that none of the parties challenge, nor does the Supreme Court upset, the district court’s decision to vacate APHIS’s decision to completely de-regulate Roundup Ready Alfala (RRA). Why not, do you suppose? Is this the basic minimum of NEPA remedies? Why or why not? Or, to think of the question another way, if the courts do not do at least this much, would NEPA have any real meaning at all?

2.
Remedying the NEPA Violations: The Injunctions. Where did the district court go wrong in issuing its injunctions, according to the Supreme Court majority? What do the plaintiffs have to show, and the district court find, in order for an injunction to issue? Why did Justice Stevens disagree with the majority’s assessment?


The district court did issue rather broad and nationwide injunctions in this case. Could the district court have fashioned more narrowly tailored injunctions that would have satisfied the Supreme Court majority? If so, how? If not, why not? Does Geertson Seed Farms preclude the use of injunctions as NEPA remedies? Why or why not?

3.
Balancing the Harms and Disservice to the Public. Of what relevance is it to this case that farmers had already bought RRA seeds and were planting RRA crops? Notice that this case, like many cases involving environmental regulation, presents more than two (plaintiff and defendant) sets of interests. Here there are at least four: (1) the interests of the public, represented by APHIS; (2) the interests of Monsanto and FGI, the parties with property rights in RRA; (3) the interests of commercial alfalfa growers who grow (or want to grow) RRA crops; and (4) the interests of the organic alfalfa growers and environmental groups, who want to stop the spread of the modified genes in RRA. How should a court evaluate the appropriateness of an injunction in the face of these divergent interests, all of whom will be or could be directly impacted (and usually financially) by the outcome of the case and most of whom are basically “innocent bystanders” to APHIS’s decision?

4.
Timing and NEPA Injunctions. Notice that the majority classifies the district court’s remedy as a “permanent” injunction, while Justice Stevens characterizes it more as an injunction until APHIS properly complies with NEPA. Does the duration of the injunction matter in Geertson Seed Farms? Why or why not? Could it matter in a different NEPA case? Why or why not?

* * *


