INSERT #4.11: PAGE 632: NEW NOTES

Insert immediately after Note 7, pp. 631-632:

8. 
Counting Emissions for New Source Review in the PSD Program. NSR regulations have been potentially ambiguous because they refer to changes in a source’s emissions—arguably, any change in the emissions of any air pollutant, regardless of whether that air pollutant is otherwise regulated under the Clean Air Act. Toward the end of the Bush Administration, the EPA interpreted its own regulations in a December 18, 2008 memorandum, then gave notice in the Federal Registers that “[a]s of the date of the memorandum, EPA interprets this definition of ‘regulated NSR pollutant’ to exclude pollutants for which EPA regulations only require monitoring or reporting but include all pollutants subject to a provision in the Act or regulation adopted by EPA pursuant to the Act that requires actual control of emissions of that pollutant.” 73 Fed. Reg. 80,300, 80,301 (Dec. 31, 2008). Nevertheless, with the EPA’s recent regulation of emissions of carbon dioxide and other greenhouse gases, many sources will qualify for Clean Air Act regulation than has been true in the past—one reason that the EPA promulgated its Tailoring Rule, discussed earlier in this chapter in connection with Massachusetts v. EPA.

9.
New Source Review Regulations and the Change in Presidential Administration. As Environmental Defense v. Duke Energy Corp. makes clear, new source review has been controversial—and subject to administration-by-administration changes—for some time. The transition from the Bush Administration to the Obama Administration was no different. The EPA keeps track of the status of the various new source review regulations at U.S. EPA, New Source Review: Regulations and Standards, http://www.epa.gov/nsr/actions.html.   As the Bush Administration was leaving office, it published two new NSR regulations for the PSD program—the “aggregation” rule and the “flexible air permitting” rule—in addition to several earlier regulations, as Note 7 indicates. PSD & NSR: Aggregation and Project Netting, 74 Fed. Reg. 2376 (Jan. 15, 2009). In response to petitions for reconsideration, the Obama EPA stayed the effective date of these new regulations until May 18, 2009, in order to review them. On May 14, 2009, it extended that deadline to May 18, 2010. In late September 2009, the Obama Administration EPA finalized the flexible air permitting rule in essentially the same form as the Bush Administration EPA proposed it. Flexible Air Permitting Rule, 74 Fed. Reg. 51,418 (Oct. 6, 2009). The EPA proposed to revoke the aggregation rule in April 2010, 75 Fed. Reg. 19,567 (April 15, 2010), but as of early December 2011 had not yet repealed it.


In addition, on April 24, 2009, the Obama Administration’s EPA granted several petitions to review three other aspects of the Bush Administration’s NSR rules. These petitions cover the regulations governing fugitive emissions; the regulations governing the “reasonable possibility standard”; and the regulations governing the PM2.5 NSR Permitting Rule, which permitting “grandfathering” of certain facilities. The EPA formally repealed the PM2.5 rule in May 2011. 76 Fed. Reg. 28,646 (May 18, 2011). However, the current EPA has retained the 2007 regulation requiring recordkeeping if there is a “reasonable possibility” that the project will result in a net emissions increase. 


The 2008 fugitive emissions rule required fugitive or escaping emissions to be included in determining whether a physical or operational change results in a major modification only for sources in certain industries. At the end of March 2010, the EPA stayed the fugitive emissions rule for 18 months, until the end of October 3, 2011. 75 Fed. Reg. 16,012 (March 31, 2010).  In March 2011, the EPA issued an interim Fugitive Emissions Rule “to revert the treatment of fugitive emissions in applicability determinations to the approach that applied prior to the Fugitive Emissions Rule on an interim basis, while EPA completes the reconsideration.” 76 Fed. Reg. 17,548, 17,551 (March 30, 2011). The EPA expected to finalize its reconsideration of the 2008 rule in October 2012. Id.

