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NORTH CAROLINA v. ENVIRONMENTAL PROTECTION AGENCY
531 F.3d 896 (D.C. Cir. 2008).
PER CURIAM:

These consolidated petitions for review challenge various aspects of the Clean Air Interstate Rule. Because we find more than several fatal flaws in the rule and the Environmental Protection Agency (“EPA”) adopted the rule as one, integral action, we vacate the rule in its entirety and remand to EPA to promulgate a rule that is consistent with this opinion.
I. Background
A. Title I of the Clean Air Act

* * * One provision of Title I requires SIPs to
contain adequate provisions—(i) prohibiting, consistent with the provisions of this subchapter, any source or other type of emissions activity within the State from emitting any air pollutant in amounts which will—(I) contribute significantly to nonattainment in, or interfere with maintenance by, any other State with respect to any [NAAQS]....
42 U.S.C. § 7410(a)(2)(D)(i)(I) (statutory provision to which we refer throughout this opinion as “section 110(a)(2)(D)(i)(I)”). In 1998, EPA relied on this provision to promulgate the NOx SIP Call, which imposed a duty on certain upwind sources to reduce their NOx emissions by a specified amount so that they no longer “‘contribute significantly to nonattainment in, or interfere with maintenance by,’ a downwind State.” The NOx SIP Call created an optional cap-and-trade program for nitrogen oxides (“NOx”). Like the NOx SIP Call, the Clean Air Interstate Rule—Rule To Reduce Interstate Transport of Fine Particulate Matter and Ozone (Clean Air Interstate Rule); Revisions to Acid Rain Program; Revisions to the NO
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 SIP Call, 70 Fed. Reg. 25,162 (May 12, 2005) (“CAIR”)—which is the rule at issue in these consolidated petitions for review, also derives its statutory authority from section 110(a)(2)(D)(i)(I).
B. Title IV of the Clean Air Act

Title IV of the CAA, 42 U.S.C. §§ 7651-7651o, aims to reduce acid rain deposition nationwide and in doing so creates a cap-and-trade program for sulfur dioxide (“SO2”) emitted by fossil fuel-fired combustion devices. Congress capped SO2 emissions for affected units, or electric generating units (“EGUs”), at 8.9 million tons nationwide, id. § 7651b(a)(1), and distributed “allowances” among those units. One “allowance” is an authorization for an EGU to emit one ton of SO2 in a year. * * *

Title IV exempts EGUs that are “simple combustion turbines, or units which serve a generator with a nameplate capacity of 25 Mwe [megawatt electrical] or less,” those that are not fossil fuel-fired, those that do not sell electricity, and those that cogenerate steam and electricity unless they sell a certain amount of electricity. It also provides that certain exempt units—“qualifying small power production facilities” and “qualifying cogeneration facilities,” * * * and certain “new independent power production facilities,” * * *—may elect to become a part of Title IV.
C. Clean Air Interstate Rule

Pursuant to its Title I authority to ensure that states have plans in place that implement the requirements in section 110(a)(2)(D)(i)(I), EPA promulgated CAIR. CAIR’s purpose is to reduce or eliminate the impact of upwind sources on out-of-state downwind nonattainment of NAAQS for fine particulate matter (“PM2.5”), a pollutant associated with respiratory and cardiovascular problems, and eight-hour ozone, a pollutant commonly known as smog. For the most part, EPA defines sources at the state level. EPA determined that 28 states and the District of Columbia (“upwind states”) contribute significantly to out-of-state downwind nonattainment of one or both NAAQS. Because SO2 “is a precursor to PM2.5 formation, and NOx is a precursor to both ozone and PM2.5 formation,” CAIR requires upwind states “to revise their [SIPs] to include control measures to reduce emissions” of SO2 and NOx. CAIR requires upwind states to reduce their emissions in two phases. NOx reductions are to start in 2009, SO2 reductions are to start in 2010, and the second reduction phase for each air pollutant is to start in 2015. To implement CAIR’s emission reductions, the rule also creates optional interstate trading programs for each air pollutant, to which, in the absence of approved SIPs, all upwind sources are now subject. In addition, CAIR revises Title IV’s Acid Rain Program regulations governing the SO2 cap-and-trade program and replaces the NOx SIP Call with the CAIR ozone-season NOx trading program.

* * *CAIR uses a different air quality threshold for each of the two pollutants it regulates. A state meets the air quality threshold for PM2.5 (and is therefore subject to CAIR) if it contributes 0.2 micrograms per cubic meter (“(g/m 3”) or more of PM2.5 to out-of-state downwind areas that are in nonattainment. CAIR uses a more complicated process to define the air quality threshold for ozone NAAQS. CAIR first eliminates a state from inclusion in the CAIR ozone program if it has the following characteristics (1) it contributes less than 2 parts per billion (“ppb”) to a nonattainment area’s ozone concentration as measured using either a “zero-out method” or a “source apportionment method,” or (2) its relative contribution to the nonattainment area’s excess ozone concentration (the number of particles exceeding 85 ppb) is less than one percent. States that survive the screening criteria are then assessed to determine if they contribute significantly to ozone nonattainment in another state using three metrics: (1) magnitude of contribution, (2) frequency of contribution, and (3) relative amount of contribution to the area’s ozone concentration that exceeds attainment levels. 

States that “contribute significantly” to nonattainment for ozone NAAQS are subject to CAIR’s ozone-season limits for NOx and those that “contribute significantly” to nonattainment for PM2.5 NAAQS are subject to CAIR’s annual limits for NOx and SO2. The ozone-season NOx limits are a percentage reduction in the annual limits for NOx calculated for PM2.5 contributors. In order to eliminate a state’s significant contribution to PM2.5 NAAQS, CAIR sets an annual cap on NOx and SO2 emissions in the region. Each state participating in CAIR’s allowance-trading programs receives a budget of allowances, calculated according to a different formula for SO2 and NOx. If a state develops a SIP that opts out of the trading programs to which all its upwind sources are now subject in the absence of an approved SIP, the state must limit its emissions to a cap specified by CAIR.
* * *II. Analysis
* * * A. North Carolina Issues

Petitioner North Carolina challenges CAIR’s programs for pollution-trading, EPA’s interpretation of the “interfere with maintenance” provision in section 110(a)(2)(D)(i)(I), the 2015 compliance deadline for Phase Two of CAIR, the NOx Compliance Supplement Pool, EPA’s interpretation of the word “will” that precedes “contribute significantly” in section 110(a)(2)(D)(i)(I), and EPA’s use of a 0.2 (g/m3 air quality threshold for including upwind states in CAIR’s PM2.5 program. We grant North Carolina’s petition as to the trading programs, the “interfere with maintenance” language, and the 2015 compliance deadline, deny its petition as to its interpretation of “will” and the air quality threshold, and take no action on the NOx Compliance Supplement Pool issue.
1. 
Pollution-Trading Programs

North Carolina challenges the lawfulness of CAIR’s trading programs for SO2 and NOx. * * * EPA designed CAIR to eliminate the significant contribution of upwind states, as a whole, to downwind nonattainment. EPA did not purport to measure each state’s significant contribution to specific downwind nonattainment areas and eliminate them in an isolated, state-by-state manner. Reasoning that capping emissions in each state would not achieve reductions in the most cost-effective manner, EPA decided to take a regionwide approach to CAIR and include voluntary emissions trading programs. * * * In CAIR’s trading system, states are given initial emissions budgets, but sources can choose to sell or purchase emissions credits from sources in other states. As a result, states may emit more or less pollution than their caps would otherwise permit.

Because EPA evaluated whether its proposed emissions reductions were “highly cost effective,” at the regionwide level assuming a trading program, it never measured the “significant contribution” from sources within an individual state to downwind nonattainment areas. Using EPA’s method, such a regional reduction, although equivalent to the sum of reductions required by all upwind states to meet their budgets, would never equal the aggregate of each state’s “significant contribution” for two reasons. State budgets alone, without trading, would not be “highly cost effective.” And although EPA has measured the “air quality factor” to include states in CAIR, it has not measured the unlawful amount of pollution for each upwind-downwind linkage. * * * Thus EPA’s apportionment decisions have nothing to do with each state’s “significant contribution” because under EPA’s method of analysis, state budgets do not matter for significant contribution purposes.

But according to Congress, individual state contributions to downwind nonattainment areas do matter. Section 110(a)(2)(D)(i)(I) prohibits sources “within the State ” from “contribut[ing] significantly to nonattainment in ... any other State ...” (emphasis added). Yet under CAIR, sources in Alabama, which contribute to nonattainment of PM2.5 NAAQS in Davidson County, North Carolina, would not need to reduce their emissions at all. Theoretically, sources in Alabama could purchase enough NOx and SO2 allowances to cover all their current emissions, resulting in no change in Alabama’s contribution to Davidson County, North Carolina’s nonattainment. CAIR only assures that the entire region’s significant contribution will be eliminated. It is possible that CAIR would achieve section 110(a)(2)(D)(i)(I)’s goals. EPA’s modeling shows that sources contributing to North Carolina’s nonattainment areas will at least reduce their emissions even after opting into CAIR’s trading programs. But EPA is not exercising its section 110(a)(2)(D)(i)(I) duty unless it is promulgating a rule that achieves something measurable toward the goal of prohibiting sources “within the State” from contributing to nonattainment or interfering with maintenance “in any other State.”

* * *Because CAIR is designed as a complete remedy to section 110(a)(2)(D)(i)(I) problems, as EPA claims, CAIR must do more than achieve something measurable; it must actually require elimination of emissions from sources that contribute significantly and interfere with maintenance in downwind nonattainment areas. To do so, it must measure each state’s “significant contribution” to downwind nonattainment even if that measurement does not directly correlate with each state’s individualized air quality impact on downwind nonattainment relative to other upwind states. Otherwise, the rule is not effectuating the statutory mandate of prohibiting emissions moving from one state to another, leaving EPA with no statutory authority for its action. Whether EPA could promulgate a section 110(a)(2)(D)(i)(I) remedy that would bar alternate relief, such as would be available under section 126, 42 U.S.C. § 7426, is a question that is not before the court.
2. 
“Interfere With Maintenance”

Section 110(a)(2)(D)(i)(I) requires EPA to ensure that SIPs “contain adequate provisions” prohibiting sources within a state from emitting air pollutants in amounts which will “contribute significantly to nonattainment in, or interfere with maintenance by, any other State with respect to any [NAAQS].” North Carolina argues that EPA unlawfully ignored the “interfere with maintenance” language in section 110(a)(2)(D)(i)(I), divesting it of independent effect in CAIR. It contends that instead of limiting the beneficiaries of CAIR to downwind areas that were monitored to be in nonattainment when EPA promulgated CAIR and were modeled to be in nonattainment in 2009 and 2010, when CAIR goes into effect, EPA should have also included in CAIR upwind states, such as Georgia, that send pollution into downwind areas that are projected to barely meet attainment levels of NAAQS in 2010. North Carolina only contests EPA’s interpretation of the “interfere with maintenance” prong as applied to EPA’s determination of which states are beneficiaries of CAIR for the ozone NAAQS.
North Carolina explains that even though all of its counties are projected to attain NAAQS for ozone by 2010, several of its counties are at risk of returning to nonattainment due to interference from upwind sources. * * * EPA has stated that “historical data indicates that attaining counties with air quality levels within 3 ppb of the standard are at risk of returning to nonattainment.” * * * And in the case of Fulton County, Georgia, EPA determined that the “interfere with maintenance” provision justified imposing controls on upwind states in 2015 even though it is projected to attain the NAAQS by a margin of 7 or 8 ppb because its ozone levels have varied by at least that margin several times in the recent past. North Carolina argues that EPA must utilize this “historic variability” standard to determine which downwind areas suffer interference with their maintenance in 2010, not just 2015. If it did so, EPA would see that Mecklenburg County, North Carolina, has varied by at least 3 ppb (the relevant margin between attainment and nonattainment for that county in 2010) six times in the recent past and consequently would include in CAIR any state, such as Georgia, that is contributing an unlawful amount of pollution to this downwind area. 

* * * Under EPA’s reading of the statute, a state can never “interfere with maintenance” unless EPA determines that at one point it “contribute[d] significantly to nonattainment.” EPA stated clearly on two occasions “that it would apply the interfere with maintenance provision in section 110(a)(2)(D) in conjunction with the significant contribution to nonattainment provision and so did not use the maintenance prong to separately identify upwind States subject to CAIR.”   EPA reasoned that this interpretation “avoid[s] giving greater weight to the potentially lesser environmental effect” and strikes “a reasonable balance between controls in upwind states and in-state controls.” EPA stated that an interpretation that permitted states that are able to attain NAAQS on their own to benefit from CAIR “could even create a perverse incentive for downwind states to increase local emissions.” 

All the policy reasons in the world cannot justify reading a substantive provision out of a statute. Areas that find themselves barely meeting attainment in 2010 due in part to upwind sources interfering with that attainment have no recourse under EPA’s interpretation of the interference prong of section 110(a)(2)(D)(i)(I).2010 is not insignificant because that is the deadline for downwind areas to attain ozone NAAQS. An outcome that fails to give independent effect to the “interfere with maintenance” prong violates the plain language of section 110(a)(2)(D)(i)(I). The provision at issue is written in the disjunctive: SIPs must “contain adequate provisions prohibiting ... any source or other type of emissions activity within the State from emitting any air pollutant in amounts which will contribute significantly to nonattainment in, or interfere with maintenance by, any other State....” 42 U.S.C. § 7410(a)(2)(D)(i)(I) (emphasis added). “Canons of construction ordinarily suggest that terms connected by a disjunctive be given separate meanings, unless the context dictates otherwise....” There is no context in section 110(a)(2)(D)(i)(I) directing an alternate result; therefore EPA must give effect to both provisions in the statute.

* * * Because EPA describes CAIR as a complete remedy to a section 110(a)(2)(D)(i)(I) violation and does not give independent significance to the “interfere with maintenance” language to identify upwind states that interfere with downwind maintenance, it unlawfully nullifies that aspect of the statute and provides no protection for downwind areas that, despite EPA’s predictions, still find themselves struggling to meet NAAQS due to upwind interference in 2010. For this reason, we grant North Carolina’s petition on this issue. Although North Carolina challenged CAIR on the “interfere with maintenance” issue only with regard to ozone, the rule includes the same flaw with regard to PM2.5. The court does not address North Carolina’s separate contention that EPA failed to comply with notice-and-comment requirements regarding its proposed test for an “interfere with maintenance” violation, or the propriety of the test itself.
3. 
2015 Compliance Deadline

North Carolina argues that the 2015 deadline for upwind states to eliminate their “significant contribution” to downwind nonattainment ignores the plain language of section 110(a)(2)(D)(i), contradicts EPA’s goal of “balanc[ing] the burden for achieving attainment between regional-scale and local-scale control programs,” violates the Supreme Court’s holding that EPA may not consider economic and technological infeasibility when approving a SIP, and departs from the contrary approach it took in the NOx SIP Call without explanation.

North Carolina challenges the 2015 Phase Two deadline for upwind states to come into compliance with CAIR as incompatible with section 110(a)(2)(D)(i)(I)’s mandate that SIPs contain adequate provisions prohibiting significant contributions to nonattainment “consistent with the provisions of [Title I].” 42 U.S.C. § 7410(a)(2)(D)(i)(I). Title I dictates the deadlines for states to attain particular NAAQS. PM2.5 attainment must be achieved “as expeditiously as practicable, but no later than 5 years from the date such area was designated nonattainment ... except that the Administrator may extend the attainment date ... for a period no greater than 10 years from the date of designation as nonattainment....” 42 U.S.C. § 7502(a)(2)(A). North Carolina, along with the rest of the CAIR states, must meet PM2.5 NAAQS by 2010. Ozone nonattainment areas must attain permissible levels of ozone “as expeditiously as practicable,” but no later than the assigned date in the table the statute provides. 42 U.S.C. § 7511. North Carolina’s statutory deadline is June 2010, but it could be even sooner if EPA upon repromulgating its regulations sets an earlier deadline. North Carolina argues that despite the statutory mandate that section 110(a)(2)(D)(i), 42 U.S.C. § 7410(a)(2)(D)(i), be consistent with the rest of Title I, which requires compliance with PM2.5 and ozone NAAQS by 2010, CAIR gives states that “contribute significantly” to nonattainment until 2015 to comply based solely on reasons of feasibility.

EPA contends that the phrase “consistent with the provisions of [Title I]” does not require incorporating Title I’s NAAQS attainment deadlines into CAIR. It argues that section 110(a)(2)(D)(i)(I) does not mandate any particular time frame and that the language about consistency only requires EPA to make a rule consistent with procedural provisions in Title I, not substantive ones. * * * If there were any ambiguity as to Congress’s intent in excluding the limiting language EPA proposes, an examination of the relevant language in the context of the whole CAA dispels any doubts as to its meaning. In the CAA, Congress differentiates between requiring consistency with provisions in a title and requiring consistency “ with the procedures established” under a title. Section 110(a)(2) (D)(i), 42 U.S.C. § 7410(a)(2)(D)(i), is not limited to procedural provisions in Title I; thus it requires EPA to consider all provisions in Title I—both procedural and substantive—and to formulate a rule that is consistent with them.

Despite section 110(a)(2)(D)(i)’s requirement that prohibitions on upwind contributions to downwind nonattainment be “consistent with the provisions of [Title I],” EPA did not make any effort to harmonize CAIR’s Phase Two deadline for upwind contributors to eliminate their significant contribution with the attainment deadlines for downwind areas. As a result, downwind nonattainment areas must attain NAAQS for ozone and PM2.5 without the elimination of upwind states’ significant contribution to downwind nonattainment, forcing downwind areas to make greater reductions than section 110(a)(2)(D)(i)(I) requires. Because EPA ignored its statutory mandate to promulgate CAIR consistent with the provisions in Title I mandating compliance deadlines for downwind states in 2010, we grant North Carolina’s petition challenging the 2015 Phase Two deadline. We need not address petitioner’s other arguments against this provision.
* * * B. SO2 and NOx Budgets

SO2 Petitioners and petitioner Entergy challenge CAIR’s budgets for the SO2 and NOx trading programs. EPA set states’ SO2 budgets for 2010 to 50% (35% in 2015) of the allowances the states’ EGUs receive under Title IV. SO2 Petitioners argue EPA never explained how these budgets related to section 110(a)(2)(D)(i)(I)’s mandate of prohibiting significant contributions to downwind nonattainment. Therefore, they claim, the budgets and the regionwide cap, are “arbitrary, capricious, ... or otherwise not in accordance with law,” 42 U.S.C. § 7607(d)(9)(A). As for NOx, EPA reduced states’ budgets to the extent their EGUs burned oil or gas. Entergy claims EPA made this adjustment purely in the interests of fairness-an improper reason under section 110(a)(2)(D)(i)(I). We grant the petitions, agreeing EPA chose the budgets for both pollutants in an improper manner. In short, the fact that SO2 and NOx are precursors to ozone and PM2.5 pollution does not give EPA plenary authority to reduce emissions of these substances. Section 110(a)(2)(D)(i)(I) obligates states to prohibit emissions that contribute significantly to nonattainment or interfere with maintenance downwind, and EPA must exercise its authority under this provision to make measurable progress towards those goals.
1. 
SO2 Budgets

We first address EPA’s choice of SO2 budgets. EPA claims to have based state budgets for SO2 and NOx on the amount of emissions sources can eliminate by applying controls EPA deems “highly cost-effective controls” * * *. We observe initially that state SO2 budgets are unrelated to the criterion (the “air quality factor”) by which EPA included states in CAIR’s SO2 program. Significant contributors, for purposes of inclusion only, are those states EPA projects will contribute at least 0.2 (g/m3 of PM2.5 to a nonattainment area in another state. While we would have expected EPA to require states to eliminate contributions above this threshold, EPA claims to have used the measure of significance we mentioned above: emissions that sources within a state can eliminate by applying “highly cost-effective controls.” * * *

* * * EPA’s choice of SO2 budgets does not track the requirements of section 110(a)(2)(D)(i)(I). That much is evident from EPA’s decision to base the budgets on allowances states’ EGUs receive under Title IV. Those allowances are not, as EPA asserts, a “logical starting point” for setting CAIR’s SO2 emissions caps. Congress designed the Title IV allowance scheme using EGU data from 1985 to 1987 to address the national acid rain problem. Nowhere does EPA explain how reducing Title IV allowances will adequately prohibit states from contributing significantly to downwind nonattainment of the PM2.5 NAAQS. And while “Congress chose a policy of not revisiting and revising these allocations and, apparently, believed that its allocation methodology would be appropriate for future time periods,” it is unclear how the quantitative number of allowances created by 1990 legislation to address one substance, acid rain, could be relevant to 2015 levels of an air pollutant, PM2.5.

* * * Because EPA did not explain how the objectives in section 110(a)(2)(D)(i)(I) relate to its choice of SO2 emissions caps based on Title IV allowances, we conclude that choice was “arbitrary, capricious, ... or not otherwise in accordance with law,” 42 U.S.C. § 7607(d)(9)(A).
2. 
NOx Budgets

Next, we address EPA’s use of “fuel factors” to allocate the regional NOx cap among the CAIR states. EPA determined the cap by multiplying NOx emissions rates (0.15 mmBtu in 2010 and 0.125 mmBtu in 2015) by the heat input of states in the CAIR region. Then, EPA distributed to each state, as its budget of NOx emissions allowances, its proportionate share of the regional cap. But in determining these shares, EPA adjusted each state’s heat input for the mix of fuels its power plants used: while a coal-fired EGU contributed its full heat input to the state total, an oil-fired EGU counted for only 60% of its heat input and a gas-fired EGU only 40%. Entergy argues this fuel adjustment was irrational because EPA made it purely for the sake of sharing the burden of emissions reductions fairly. We agree EPA’s notion of fairness has nothing to do with states’ section 110(a)(2)(D)(i)(I) obligations to prohibit significant contributions to downwind nonattainment.
* * * Not all methods of developing state emission budgets are equally valid, because an agency may not “trespass beyond the bounds of its statutory authority by taking other factors into account” than those to which Congress limited it, nor “substitute new goals in place of the statutory objectives without explaining how [doing so comports with] the statute.” Section 110(a)(2)(D)(i)(I) addresses emissions “within the State” that contribute significantly to downwind pollution. Naturally we defer to EPA’s interpretation of the Clean Air Act so far as it is reasonable, Chevron,
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 467 U.S. 837, and we have recognized that significance may include cost. However, EPA’s interpretation cannot extend so far as to make one state’s significant contribution depend on another state’s cost of eliminating emissions.

Yet that is exactly what EPA has done. For example, Louisiana’s EGUs use more gas and oil than most states’ EGUs. Consequently, instead of the budget of 42,319 tons per year that would be Louisiana’s proportional share of the regionwide cap without fuel adjustment, the State only received 29,593 tons per year. The rest of those credits went to states with more coal-fired EGUs than average, which necessarily received “larger NOx emissions budgets” than their unadjusted proportional shares. EPA favored coal-fired EGUs in this way because they face a “greater burden ... to control emissions” than gas- and oil-fired EGUs. In essence, a state having mostly coal-fired EGUs gets more credits because Louisiana can control emissions more cheaply.

* * * Each state must eliminate its own significant contribution to downwind pollution. While CAIR should achieve something measurable towards that goal, it may not require some states to exceed the mark. Because the fuel-adjustment factors shifted the burden of emission reductions solely in pursuit of equity among upwind states-an improper reason-the resulting state budgets were arbitrary and capricious.
* * *D. Border State Issues

Under Title I of the CAA, there is a presumption of state-level regulation generally, and the text of section 110, 42 U.S.C. § 7410, establishes the state as the appropriate primary administrative unit to address interstate transport of emissions. To take action regarding a state pursuant to section 110(a)(2)(D)(i)(I) EPA need only have evidence that emissions “within the State” contribute significantly to another state’s nonattainment or interfere with its maintenance of a national ambient air quality standard (“NAAQS”), unless there is evidence that exculpates part of the upwind state from that determination. Thus, in developing a rule, EPA may select states as the unit of measurement. The burden is on the party challenging inclusion of part of a state to present “finer-grained computations” showing that it is “innocent of material contributions” to the state’s overall downwind pollution. In response to such data, EPA must ensure that the contested area makes a “measurable contribution,” such that it is “part of the problem” of the state’s aggregate downwind impact.

Various utilities and one municipality, but not the States themselves, challenge inclusion in CAIR of the upwind States of Texas, Florida, and Minnesota. The court denies all except Minnesota Power’s petition.
* * *3. Minnesota

In the proposed rule, EPA included the State of Minnesota after determining that its downwind contribution of PM2.5 was 0.39 (g/m3, well above the air quality threshold of 0.2 (g/m3 needed for inclusion in CAIR. In the preamble to the final rule, however, EPA indicated that it had recalculated Minnesota’s contribution to be 0.21 (g/m3, and included the State in CAIR. Upon reconsideration, EPA again recalculated and determined that the State’s contribution was actually 0.20 (g/m3, the exact threshold for inclusion.

Minnesota Power challenges the inclusion of the State for PM2.5 as resting on two types of unaddressed flawed data resulting in an overstatement of emissions: (1) projecting units’ emissions as of 2010 to be at a significantly higher rate than as of 2001, with some above the permitted level, and (2) misallocating energy production or heat input projections between units. In view of these claimed errors, Minnesota Power contends that EPA has failed to provide a “complete analytic defense” of its model’s treatment of Minnesota. The court grants the petition because EPA’s failure to address the claimed errors was unjustifiable. * * *
* * * III. Remedy

The petitioners disagree about the proper remedy, with positions ranging from Minnesota Power’s demand that we vacate CAIR with respect to Minnesota to North Carolina’s request that we vacate only the Compliance Supplement Pool but remand most of CAIR for EPA to make changes to the compliance date, the set of included states, and the trading program. Unfortunately, we cannot pick and choose portions of CAIR to preserve. * * * EPA has been quite consistent that CAIR was one, integral action. It developed both the SO2 and NOx programs assuming all states would participate in the trading programs as implemented in CAIR’s Model Rule, and it modeled the crucial cost-effectiveness of the caps “assum[ing] interstate emissions trading.” The model also took into account “the use of the existing title IV bank of SO2 allowances.” Moreover, EPA justified the SO2 and NOx portions of CAIR as complementary measures to mitigate PM2.5 pollution. In sum, CAIR is a single, regional program, as EPA has always maintained, and all its components must stand or fall together.

Indeed, they must fall. * * * We must vacate CAIR because very little will “survive[ ] remand in anything approaching recognizable form.” 

* * * So ordered.
Notes
1.
The United States’ Prevailing Winds. In the United States, the prevailing winds blow west to east (the Jet Stream) and, on the east coast, south to north. As a result, this case is typical of interstate air pollution cases in deriving from the complaints of the northeastern states about interstate air pollution arriving from southern and Midwestern states. Because the Rocky Mountains form a fairly effective barrier to air pollution, western states escape many regional interstate air pollution issues.

2.
The Multiplicity of Interstate Programs. As the U.S. Court of Appeals for the D.C. Circuit notes, Congress had already addressed some of the interstate effects of SO2 and NOx in the Clean Air Act’s acid rain program. Why did the EPA go ahead and provide additional requirements for these two pollutants in CAIR? What other interstate air pollution problems do these pollutants contribute to?

3.
Nonattainment Compliance and CAIR Compliance. Why did North Carolina complain about the deadlines that the EPA had set in CAIR? How did those deadlines compare to states’ deadlines for coming into attainment? Does the mismatch make sense? Why not?

4.
Regional Measures? Geographically, how did the EPA attempt to address the interstate air pollution issues raised in CAIR? Why was that approach impermissible, according to the D.C. Circuit? What is the proper geographical focus under Section 110?

* * *


