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Insert to replace last paragraph of Note 5 on p. 579 and both paragraphs on p. 580:

Less than a week after the California decision, however, the EPA announced it would deny California’s waiver application. The EPA issued its official denial and explanation on February 29, 2008. 73 Fed. Reg. 12,156 (March 6, 2008). The EPA “concluded that Section 209(b) was intended to allow California to promulgate state standards applicable to emissions from new motor vehicles to address pollution problems that are local or regional. [The EPA does] not believe section 209(b)(1)(B) was intended to allow California to promulgate state standards for emissions from new motor vehicles to address global climate change problems; nor, in the alternative, [does the EPA] believe that the effects of climate change in California are compelling and extraordinary compared to the effects in the rest of the country.” Id. at 12,156-57.   


Protests were immediate, and even Congress began to investigate the EPA’s denial of California's waiver request. With the change in presidential administration, however, California’s request is being reconsidered. On February 12, 2009, the Obama Administration’s EPA announced that it would review California’s request for a waiver, and on June 30, 2009, the EPA granted that waiver, effective for the current model year of cars. 74 Fed. Reg. 32,744 (July 8, 2009). In June 2011, the EPA confirmed that this waiver applied to the California’s amendments to its greenhouse gas emissions standards or, in the alternative, granted California a new waiver. 76 Fed. Reg. 34,693 (June 14, 2011).


It is worth noting, however, that the denial in the greenhouse gas context was truly unusual, even for the Bush Administration. For example, six months later, the Bush Administrative granted California’s waiver request to allow it to require 2010 model year heavy-duty vehicles and engines to have on-board diagnostice systems. 73 Fed. Reg. 52,042 (September 8, 2008).

In the meantime, in September 2006, California sued six major automobile manufacturers, alleging that those automobile makers’ contributions to greenhouse gases in California amounted to a public nuisance. As the California Attorney General’s Office explains the reasoning behind and fate of that case:

The companies produce vehicles that emit over 289 million metric tons of carbon dioxide in the United States each year. Carbon dioxide emissions from their products in this country account for over 20 percent of carbon dioxide emissions in the United States, and over 30 percent of emissions in California. California sought monetary compensation for the large-scale damages that the companies’ contributions to global warming are already causing in this state.  Invoking what is known as the “political question” doctrine, the trial court dismissed the complaint, agreeing with the defendants that it is for Congress and the President, not the courts, to address the injuries that California is experiencing from global warming. We believe that trial court misapplied the political question doctrine; federal courts not only have the ability to provide a forum for the states’ grievances, they have a duty to do so, particularly while Congress and the President fail to act. 


California appealed the auto case to the Ninth Circuit Court of Appeals. In the almost three years that the case had been pending, however, progress had been made in regulating vehicle GHG emissions, due in large part to the efforts of California. Accordingly, before the matter went to hearing, California filed a motion to dismiss its appeal. In June, 2009, the Ninth Circuit issued an order granting California’s motion to dismiss in light of the actions taken by the federal government to reduce greenhouse gas emissions from motor vehicles. These federal actions include EPA’s draft determination that greenhouse gases from motor vehicles threaten public health and welfare and must be regulated under the Clean Air Act and President Obama’s directive to the U.S. Department of Transportation to establish improved national fuel economy standards in line with California’s greenhouse gas automobile standards. While California continues to believe the trial court in the auto case erred, this recent progress hopefully will afford the state some relief against the effects of global warming to which the auto companies’ emissions contribute.

Office of the Attorney General, State of California Department of Justice, Public Nuisance Litigation, http://ag.ca.gov/globalwarming/litigation.php (2011).


What do you think about California’s role in motivating regulation of greenhouse gas emissions from motor vehicles? Does this series of events suggest that states are the true leaders in dealing with climate change, or is the federal government finally catching up? Notably, the California agency responsible for air quality was a major participant in the EPA’s and NHTSA’s rulemakings for greenhouse gas emissions from motor vehicles, and the California waiver was an important consideration in establishing the federal requirements.

6.
The Breadth of the Clean Air Act’s Preemption of Mobile Source Emissions.  It is worth noting that the Section 209 preemption can apply to many mobile sources. For example, in late 2008, the U.S. Court of Appeals for the Ninth Circuit held that the Clean Air Act preempted California’s regulations limiting emissions from the auxiliary diesel engines of ocean-going vessels within 24 miles of California’s coast. Pacific Merchant Shipping Ass'n v. Goldstone, 517 F.3d 1108 (9th Cir. 2008).

