INSERT 5.1: PAGE 755: FINISHING NOTE 3 & NEW NOTE
Delete final paragraph of Note 3 on page 755 and insert the following:

	Revised Rapanos Guidance appeared on December 2, 2008, although with very few changes from the initial Guidance. See http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf.  However, in April 2011, the EPA and the Army Corps of Engineers proposed new guidance on how to apply Rapanos. They received about 230,000 public comments, many of which urged the agencies to engage in actual rulemaking. As a result, as of December 2011, the EPA anticipates proposing a new regulation to define “waters of the United States” in early 2012. For more information, see http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm.

4.	The Rest of the Rapanos Story. The federal government’s litigation with John Rapanos began in 1994. A jury criminally convicted Rapanos of Clean Water Act violations in 1995, and Rapanos was sentenced to three years’ probation and paid a $185,000 criminal fine. The civil litigation that led to the Supreme Court’s fractured decision presented in this chapter finally settled on December 29, 2008. As part of that settlement, Rapanos and the other defendants agreed, as compensation for the 54 acres of wetlands that they destroyed: (1) to pay a $150,000 penalty; (2) to construct 100 acres of new wetlands at a cost of $750,000; (3) to preserve 134 acres of wetlands in Midland County; and (4) to create a mitigation endowment of $25,000. The federal court approved the consent decree on March 18, 2009. The consent decree is available from the EPA at http://www.epa.gov/compliance/resources/decrees/civil/cwa/rapanos-cd.pdf. At the time of the settlement, John Rapanos was 73 years old, and his fight over “waters of the United States” lasted about 15 years.
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