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3.
The Supreme Court’s Decision in S.D. Warren. In 2006, the U.S. Supreme Court decided S.D. Warren Co. v. Maine Board of Environmental Protection, 547 U.S. 370 (2006), which affirmed and re-enforced the holding of PUD No. 1 of Jefferson County and states’ authority to control water quality impacts from federally permitted project. The case involved a hydroelectric dam in the Presumpscot River in Maine. When S.D. Warren sought a renewal of its license from the Federal Energy Regulatory Commission (FERC) in 1999, the State of Maine imposed conditions on its Section 401 certification—specifically, it “required Warren to maintain a minimum stream flow in the bypassed portions of the river and to allow passage for various migratory fish and eels.” S.D. Warren, 547 U.S. at 376. Focusing on Section 401’s use of the word “discharge,” the Court (notably, the same Court that decided Rapanos a few weeks later) unanimously upheld both the application of Section 401 to the FERC relicensing and the propriety of Maine’s conditions. The Court read the term “discharge” broadly, but it also commented at length about the Clean Water Act’s federalism:

Warren’s arguments against reading the word “discharge” in its common sense fail on their own terms. They also miss the forest for the trees.

Congress passed the Clean Water Act to “restore and maintain the chemical, physical, and biological integrity of the Nation’s waters,” 33 U.S.C. § 1251(a); see also PUD No. 1, 511 U.S., at 714, the “national goal” being to achieve “water quality which provides for the protection and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water,” 33 U.S.C. § 1251(a)(2). To do this, the Act does not stop at controlling the “addition of pollutants,” but deals with “pollution” generally, see § 1251(b), which Congress defined to mean “the man-made or man-induced alteration of the chemical, physical, biological, and radiological integrity of water,” § 1362(19).

The alteration of water quality as thus defined is a risk inherent in limiting river flow and releasing water through turbines. Warren itself admits that its dams “can cause changes in the movement, flow, and circulation of a river ... caus[ing] a river to absorb less oxygen and to be less passable by boaters and fish.” And several amici alert us to the chemical modification caused by the dams, with “immediate impact on aquatic organisms, which of course rely on dissolved oxygen in water to breathe.” Then there are the findings of the Maine Department of Environmental Protection that led to this appeal:

“The record in this case demonstrates that Warren’s dams have caused long stretches of the natural river bed to be essentially dry and thus unavailable as habitat for indigenous populations of fish and other aquatic organisms; that the dams have blocked the passage of eels and sea-run fish to their natural spawning and nursery waters; that the dams have eliminated the opportunity for fishing in long stretches of river, and that the dams have prevented recreational access to and use of the river.”

Changes in the river like these fall within a State’s legitimate legislative business, and the Clean Water Act provides for a system that respects the States’ concerns. 

State certifications under § 401 are essential in the scheme to preserve state authority to address the broad range of pollution, as Senator Muskie explained on the floor when what is now § 401 was first proposed:

“No polluter will be able to hide behind a Federal license or permit as an excuse for a violation of water quality standard[s]. No polluter will be able to make major investments in facilities under a Federal license or permit without providing assurance that the facility will comply with water quality standards. No State water pollution control agency will be confronted with a fait accompli by an industry that has built a plant without consideration of water quality requirements.” 116 Cong. Rec. 8984 (1970).

These are the very reasons that Congress provided the States with power to enforce “any other appropriate requirement of State law,” 33 U.S.C. § 1341(d), by imposing conditions on federal licenses for activities that may result in a discharge, ibid.
Reading § 401 to give “discharge” its common and ordinary meaning preserves the state authority apparently intended. 
Id. at 384-87.
