
ENTERGY CORPORATION v. RIVERKEEPER, INC.
--- U.S. ---, 129 S. Ct. 1498 (April 1, 2009).
SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C.J., and KENNEDY, THOMAS, and ALITO, JJ., joined. BREYER, J., filed an opinion concurring in part and dissenting in part. STEVENS, J., filed a dissenting opinion, in which SOUTER and GINSBURG, JJ., joined.
Justice SCALIA delivered the opinion of the Court.
These cases concern a set of regulations adopted by the Environmental Protection Agency (EPA or agency) under § 316(b) of the Clean Water Act, 33 U.S.C. § 1326(b).  69 Fed. Reg. 41576 (2004).  Respondents – environmental groups and various States – challenged those regulations, and the Second Circuit set them aside.  The issue for our decision is whether, as the Second Circuit held, the EPA is not permitted to use cost-benefit analysis in determining the content of regulations promulgated under § 1326(b).
I
Petitioners operate – or represent those who operate – large powerplants.  In the course of generating power, those plants also generate large amounts of heat.  To cool their facilities, petitioners employ “cooling water intake structures” that extract water from nearby water sources.  These structures pose various threats to the environment, chief among them the squashing against intake screens (elegantly called “impingement”) or suction into the cooling system (“entrainment”) of aquatic organisms that live in the affected water sources.  Accordingly, the facilities are subject to regulation under the Clean Water Act, 33 U.S.C. § 1251 
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et seq., which mandates:
“Any standard established pursuant to section 1311 of this title or section 1316 of this title and applicable to a point source shall require that the location, design, construction, and capacity of cooling water intake structures reflect the best technology available for minimizing adverse environmental impact.”  § 1326(b).
Sections 1311 and 1316, in turn, employ a variety of “best technology” standards to regulate the discharge of effluents into the Nation’s waters.
The § 1326(b) regulations at issue here were promulgated by the EPA after nearly three decades in which the determination of the “best technology available for minimizing [cooling water intake structures’] adverse environmental impact” was made by permit-issuing authorities on a case-by-case basis, without benefit of a governing regulation.  * * *
In 1995, the EPA entered into a consent decree which, as subsequently amended, set a multiphase timetable for the EPA to promulgate regulations under § 1326(b).  In the first phase the EPA adopted regulations governing certain new, large cooling water intake structures.  66 Fed. Reg. 65256 (2001) (Phase I rules); see 40 CFR §§ 125.80(a), 125.81(a) (2008).  Those rules require new facilities with water-intake flow greater than 10 million gallons per day to, among other things, restrict their inflow “to a level commensurate with that which can be attained by a closed-cycle recirculating cooling water system.”2  § 125.84(b)(1).  New facilities with water-intake flow between 2 million and 10 million gallons per day may alternatively comply by, among other things, reducing the volume and velocity of water removal to certain levels.  § 125.84(c).  And all facilities may alternatively comply by demonstrating, among other things, “that the technologies employed will reduce the level of adverse environmental impact ... to a comparable level” to what would be achieved by using a closed-cycle cooling system.  § 125.84(d).  * * *
The EPA then adopted the so-called “Phase II” rules at issue here.3  69 Fed. Reg. 41576.   They apply to existing facilities that are point sources, whose primary activity is the generation and transmission (or sale for transmission) of electricity, and whose water-intake flow is more than 50 million gallons of water per day, at least 25 percent of which is used for cooling purposes. Over 500 facilities, accounting for approximately 53 percent of the Nation’s electric-power generating capacity, fall within Phase II’s ambit.  Those facilities remove on average more than 214 billion gallons of water per day, causing impingement and entrainment of over 3.4 billion aquatic organisms per year.  69 Fed. Reg. 41586.
To address those environmental impacts, the EPA set “national performance standards,” requiring Phase II facilities (with some exceptions) to reduce “impingement mortality for all life stages of fish and shellfish by 80 to 95 percent from the calculation baseline”; a subset of facilities must also reduce entrainment of such aquatic organisms by “60 to 90 percent from the calculation baseline.”  40 CFR § 125.94(b)(1), (2); see § 125.93 (defining “calculation baseline”).  Those targets are based on the environmental improvements achievable through deployment of a mix of remedial technologies, which the EPA determined were “commercially available and economically practicable,” id.,
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 at 41602.
In its Phase II rules, however, the EPA expressly declined to mandate adoption of closed-cycle cooling systems or equivalent reductions in impingement and entrainment, as it had done for new facilities subject to the Phase I rules.  It refused to take that step in part because of the “generally high costs” of converting existing facilities to closed-cycle operation, and because “other technologies approach the performance of this option.”  Thus, while closed-cycle cooling systems could reduce impingement and entrainment mortality by up to 98 percent (compared to the Phase II targets of 80 to 95 percent impingement reduction), the cost of rendering all Phase II facilities closed-cycle-compliant would be approximately $3.5 billion per year, nine times the estimated cost of compliance with the Phase II performance standards.  Moreover, Phase II facilities compelled to convert to closed-cycle cooling systems “would produce 2.4 percent to 4.0 percent less electricity even while burning the same amount of coal,” possibly requiring the construction of “20 additional 400-MW plants ... to replace the generating capacity lost.”  Id.,
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 at 41605.  The EPA thus concluded that “[a]lthough not identical, the ranges of impingement and entrainment reduction are similar under both options .... [Benefits of compliance with the Phase II rules] can approach those of closed-cycle recirculating at less cost with fewer implementation problems.”  Id., 
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at 41606.
The regulations permit the issuance of site-specific variances from the national performance standards if a facility can demonstrate either that the costs of compliance are “significantly greater than” the costs considered by the agency in setting the standards, 40 CFR § 125.94(a)(5)(i), or that the costs of compliance “would be significantly greater than the benefits of complying with the applicable performance standards,” § 125.94(a)(5)(ii).  Where a variance is warranted, the permit-issuing authority must impose remedial measures that yield results “as close as practicable to the applicable performance standards.”  § 125.94(a)(5)(i), (ii).
Respondents challenged the EPA’s Phase II regulations, and the Second Circuit granted their petition for review and remanded the regulations to the EPA.  The Second Circuit identified two ways in which the EPA could permissibly consider costs under 33 U.S.C. § 1326(b): (1) in determining whether the costs of remediation “can be ‘reasonably borne’ by the industry,” and (2) in determining which remedial technologies are the most cost-effective, that is, the technologies that reach a specified level of benefit at the lowest cost.  It concluded, however, that cost-benefit analysis, which “compares the costs and benefits of various ends, and chooses the end with the best net benefits,” is impermissible under § 1326(b).
The Court of Appeals held the site-specific cost-benefit variance provision to be unlawful.  Finding it unclear whether the EPA had relied on cost-benefit analysis in setting the national performance standards, or had only used cost-effectiveness analysis, it remanded to the agency for clarification of that point.  The EPA suspended operation of the Phase II rules pending further rulemaking.  We then granted certiorari limited to the following question: “Whether [§ 1326(b) ] ... authorizes the [EPA] to compare costs with benefits in determining ‘the best technology available for minimizing adverse environmental impact’ at cooling water intake structures.” 
II
In setting the Phase II national performance standards and providing for site-specific cost-benefit variances, the EPA relied on its view that § 1326(b)’s “best technology available” standard permits consideration of the technology’s costs and of the relationship between those costs and the environmental benefits produced.  That view governs if it is a reasonable interpretation of the statute – not necessarily the only possible interpretation, nor even the interpretation deemed most reasonable by the courts.  Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.,
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 467 U.S. 837, 843-844 (1984). 

As we have described, § 1326(b) instructs the EPA to set standards for cooling water intake structures that reflect “the best technology available for minimizing adverse environmental impact.”  The Second Circuit took that language to mean the technology that achieves the greatest reduction in adverse environmental impacts at a cost that can reasonably be borne by the industry.  That is certainly a plausible interpretation of the statute.  The “best” technology – that which is “most advantageous,” Webster’s New International Dictionary 258 (2d ed. 1953) – may well be the one that produces the most of some good, here a reduction in adverse environmental impact.  But “best technology” may also describe the technology that most efficiently produces some good.  In common parlance one could certainly use the phrase “best technology” to refer to that which produces a good at the lowest per-unit cost, even if it produces a lesser quantity of that good than other available technologies.
Respondents contend that this latter reading is precluded by the statute’s use of the phrase “for minimizing adverse environmental impact.”  Minimizing, they argue, means reducing to the smallest amount possible, and the “best technology available for minimizing adverse environmental impacts,” must be the economically feasible technology that achieves the greatest possible reduction in environmental harm.  But “minimize” is a term that admits of degree and is not necessarily used to refer exclusively to the “greatest possible reduction.”  For example, elsewhere in the Clean Water Act, Congress declared that the procedures implementing the Act “shall encourage the drastic minimization of paperwork and interagency decision procedures.”  33 U.S.C. § 1251(f).  If respondents’ definition of the term “minimize” is correct, the statute’s use of the modifier “drastic” is superfluous.
Other provisions in the Clean Water Act also suggest the agency’s interpretation.  When Congress wished to mandate the greatest feasible reduction in water pollution, it did so in plain language: The provision governing the discharge of toxic pollutants into the Nation’s waters requires the EPA to set “effluent limitations [which] shall require the elimination of discharges of all pollutants if the Administrator finds ... that such elimination is technologically and economically achievable,” § 1311(b)(2)(A) (emphasis added).  See also § 1316(a)(1) (mandating “where practicable, a standard [for new point sources] permitting no discharge of pollutants” (emphasis added)).  Section 1326(b)’s use of the less ambitious goal of “minimizing adverse environmental impact” suggests, we think, that the agency retains some discretion to determine the extent of reduction that is warranted under the circumstances.  That determination could plausibly involve a consideration of the benefits derived from reductions and the costs of achieving them.  * * *  It seems to us, therefore, that the phrase “best technology available,” even with the added specification “for minimizing adverse environmental impact,” does not unambiguously preclude cost-benefit analysis. 

Respondents’ alternative (and, alas, also more complex) argument rests upon the structure of the Clean Water Act.  The Act provided that during its initial implementation period existing “point sources” – discrete conveyances from which pollutants are or may be discharged, 33 U.S.C. § 1362(14) – were subject to “effluent limitations ... which shall require the application of the best practicable control technology currently available.”  § 1311(b)(1)(A) (emphasis added).  (We shall call this the “BPT” test.)  Following that transition period, the Act initially mandated adoption, by July 1, 1983 (later extended to March 31, 1989), of stricter effluent limitations requiring “application of the best available technology economically achievable for such category or class, which will result in reasonable further progress toward the national goal of eliminating the discharge of all pollutants.”  § 1311(b)(2)(A) (emphasis added).  (We shall call this the “BATEA” test.)  Subsequent amendment limited application of this standard to toxic and nonconventional pollutants, and for the remainder established a (presumably laxer) test of “best conventional-pollutant control technology.”  § 1311(b)(2)(E).  (We shall call this “BCT.”)  Finally, § 1316 subjected certain categories of new point sources to “the greatest degree of effluent reduction which the Administrator determines to be achievable through application of the best available demonstrated control technology.”  § 1316(a)(1) (emphasis added); § 1316(b)(1)(B).  (We shall call this the “BADT” test.)  The provision at issue here, applicable not to effluents but to cooling water intake structures, requires, as we have described, “the best technology available for minimizing adverse environmental impact,”§ 1326(b) (emphasis added).  (We shall call this the “BTA” test.)
The first four of these tests are elucidated by statutory factor lists that guide their implementation.  To take the standards in (presumed) order of increasing stringency: In applying the BPT test the EPA is instructed to consider, among other factors, “the total cost of application of technology in relation to the effluent reduction benefits to be achieved.”  § 1314(b)(1)(B).  In applying the BCT test it is instructed to consider “the reasonableness of the relationship between the costs of attaining a reduction in effluents and the effluent reduction benefits derived.”  § 1314(b)(4)(B) (emphasis added).  And in applying the BATEA and BADT tests the EPA is instructed to consider the “cost of achieving such effluent reduction.”  §§ 1314(b)(2)(B), 1316(b)(1)(B).  There is no such elucidating language applicable to the BTA test at issue here.  * * *
The Second Circuit, in rejecting the EPA’s use of cost-benefit analysis, relied in part on the propositions that (1) cost-benefit analysis is precluded under the BATEA and BADT tests; and (2) that, insofar as the permissibility of cost-benefit analysis is concerned, the BTA test (the one at issue here) is to be treated the same as those two.   It is not obvious to us that the first of these propositions is correct, but we need not pursue that point, since we assuredly do not agree with the second.  It is certainly reasonable for the agency to conclude that the BTA test need not be interpreted to permit only what those other two tests permit.  Its text is not identical to theirs.  It has the relatively modest goal of “minimizing adverse environmental impact” as compared with the BATEA’s goal of “eliminating the discharge of all pollutants.”  And it is unencumbered by specified statutory factors of the sort provided for those other two tests, which omission can reasonably be interpreted to suggest that the EPA is accorded greater discretion in determining its precise content.
Respondents and the dissent argue that the mere fact that § 1326(b) does not expressly authorize cost-benefit analysis for the BTA test, though it does so for two of the other tests, displays an intent to forbid its use.  This surely proves too much.  For while it is true that two of the other tests authorize cost-benefit analysis, it is also true that all four of the other tests expressly authorize some consideration of costs.  Thus, if respondents’ and the dissent’s conclusion regarding the import of § 1326(b)’s silence is correct, it is a fortiori true that the BTA test permits no consideration of cost whatsoever, not even the “cost-effectiveness” and “feasibility” analysis that the Second Circuit approved, that the dissent would approve, and that respondents acknowledge.  The inference that respondents and the dissent would draw from the silence is, in any event, implausible, as § 1326(b) is silent not only with respect to cost-benefit analysis but with respect to all potentially relevant factors.  If silence here implies prohibition, then the EPA could not consider any factors in implementing § 1326(b) – an obvious logical impossibility.  It is eminently reasonable to conclude that § 1326(b)’s silence is meant to convey nothing more than a refusal to tie the agency’s hands as to whether cost-benefit analysis should be used, and if so to what degree.
* * * This extended consideration of the text of § 1326(b), and comparison of that with the text and statutory factors applicable to four parallel provisions of the Clean Water Act, lead us to the conclusion that it was well within the bounds of reasonable interpretation for the EPA to conclude that cost-benefit analysis is not categorically forbidden.  Other arguments may be available to preclude such a rigorous form of cost-benefit analysis as that which was prescribed under the statute’s former BPT standard, which required weighing “the total cost of application of technology” against “the ... benefits to be achieved.”  But that question is not before us.
In the Phase II requirements challenged here the EPA sought only to avoid extreme disparities between costs and benefits.  The agency limited variances from the Phase II “national performance standards” to circumstances where the costs are “significantly greater than the benefits” of compliance.  40 CFR § 125.94(a)(5)(ii).  In defining the “national performance standards” themselves the EPA assumed the application of technologies whose benefits “approach those estimated” for closed-cycle cooling systems at a fraction of the cost: $389 million per year, as compared with (1) at least $3.5 billion per year to operate compliant closed-cycle cooling systems (or $1 billion per year to impose similar requirements on a subset of Phase II facilities) and (2) significant reduction in the energy output of the altered facilities.  And finally, EPA’s assessment of the relatively meager financial benefits of the Phase II regulations that it adopted – reduced impingement and entrainment of 1.4 billion aquatic organisms with annualized use-benefits of $83 million and non-use benefits of indeterminate value – when compared to annual costs of $389 million, demonstrates quite clearly that the agency did not select the Phase II regulatory requirements because their benefits equaled their costs.
While not conclusive, it surely tends to show that the EPA’s current practice is a reasonable and hence legitimate exercise of its discretion to weigh benefits against costs that the agency has been proceeding in essentially this fashion for over 30 years.  As early as 1977, the agency determined that, while § 1326(b) does not require cost-benefit analysis, it is also not reasonable to “interpret Section [1326(b) ] as requiring use of technology whose cost is wholly disproportionate to the environmental benefit to be gained.” In re Public Service Co. of New Hampshire,
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 1 E.A.D. 332, 340 (1977).  While the EPA’s prior “wholly disproportionate” standard may be somewhat different from its current “significantly greater than” standard, there is nothing in the statute that would indicate that the former is a permissible interpretation while the latter is not.
Indeed, in its review of the EPA’s Phase I regulations, the Second Circuit seemed to recognize that § 1326(b) permits some form of cost-benefit analysis.  In considering a challenge to the EPA’s rejection of dry cooling systems as the “best technology available” for Phase I facilities the Second Circuit noted that “while it certainly sounds substantial that dry cooling is 95 percent more effective than closed-cycle cooling, it is undeniably relevant that that difference represents a relatively small improvement over closed-cycle cooling at a very significant cost.”  And in the decision below rejecting the use of cost-benefit analysis in the Phase II regulations, the Second Circuit nonetheless interpreted “best technology available” as mandating only those technologies that can “be reasonably borne by the industry.”  But whether it is “reasonable” to bear a particular cost may well depend on the resulting benefits; if the only relevant factor was the feasibility of the costs, their reasonableness would be irrelevant.
In the last analysis, even respondents ultimately recognize that some form of cost-benefit analysis is permissible.  They acknowledge that the statute’s language is “plainly not so constricted as to require EPA to require industry petitioners to spend billions to save one more fish or plankton.”  This concedes the principle – the permissibility of at least some cost-benefit analysis – and we see no statutory basis for limiting its use to situations where the benefits are de minimis rather than significantly disproportionate.
* * *
We conclude that the EPA permissibly relied on cost-benefit analysis in setting the national performance standards and in providing for cost-benefit variances from those standards as part of the Phase II regulations.  The Court of Appeals’ reliance in part on the agency’s use of cost-benefit analysis in invalidating the site-specific cost-benefit variance provision was therefore in error, as was its remand of the national performance standards for clarification of whether cost-benefit analysis was impermissibly used.  We of course express no view on the remaining bases for the Second Circuit’s remand which did not depend on the permissibility of cost-benefit analysis.  The judgment of the Court of Appeals is reversed, and the cases are remanded for further proceedings consistent with this opinion.
It is so ordered.
APPENDIX TO OPINION OF THE COURT
	 Statutory
	Statutorily Mandated
	Entities Subject

	 Standard
	Factors
	to Regulation

	 BPT: “[E]ffluent limitations ... which shall require the application of the best practicable control technology currently available.” 33 U.S.C. § 1311(b)(1)(A)(emphasis added).
	“Factors relating to the assessment of best practicable control technology currently available ... shall include consideration of the total cost of application of technology in relation to the effluent reduction benefits to be achieved.” 33 U.S.C. § 1314(b)(1)(B).
	Existing point sources during the Clean Water Act's initial implementation phase.

	 BCT: “[E]ffluent limitations ... which shall require application of the best conventional pollutant control technology.” 33 U.S.C. § 1311(b)(2)(E)(emphasis added).
	“Factors relating to the assessment of best conventional pollutant control technology ... shall include consideration of the reasonableness of the relationship between the costs of attaining a reduction in effluents and the effluent reduction benefits derived.” 33 U.S.C. § 1314(b)(4)(B).
	Existing point sources that discharge “conventional pollutants” as defined by the EPA under 33 U.S.C. § 1314(a)(4).

	 BATEA: “[E]ffluent limitations ... which ... shall require application of the best available technology economically achievable... which will result in reasonable further progress toward the national goal of eliminating the discharge of all pollutants.” 33 U.S.C. § 1311(b)(2)(A)(emphasis added).
	 “Factors relating to the assessment of best available technology shall take into account ... the cost of achieving such affluent reduction.” 33 U.S.C. § 1314(b)(2)(B).
	Existing point sources that discharge toxic pollutants and non-conventional pollutants.

	 BADT: “[A] standard for the control of the discharge of pollutants which reflects the greatest degree of effluent reduction with the Administrator determines to be achievable through application of the best available demonstrated control technology.” 33 U.S.C. § 1316(a)(1)(emphasis added)
	“[T]he Administrator shall take into consideration the cost of achieving such effluent reduction, and any non-water quality environmental impact and energy requirements.” 33 U.S.C. § 1316(b)(1)(B).
	New point sources within the categories of sources identified by the EPA under 33 U.S.C. § 1316(b)(1)(A).

	 BTA: “Any standard ... applicable to a point source shall require that the location, design, construction, and capacity of cooling water intake structures reflect the best technology available for minimizing adverse environmental impact.” 33 U.S.C. § 1326(b).
	N/A
	Point sources that operate cooling water intake structures.


Justice BREYER, concurring in part and dissenting in part.
I agree with the Court that the relevant statutory language authorizes the Environmental Protection Agency (EPA) to compare costs and benefits.  Nonetheless the drafting history and legislative history of related provisions makes clear that those who sponsored the legislation intended the law’s text to be read as restricting, though not forbidding, the use of cost-benefit comparisons.  And I would apply that text accordingly.  * * *
Justice STEVENS, with whom Justice SOUTER and Justice GINSBURG join, dissenting.
Section 316(b) of the Clean Water Act (CWA), 33 U.S.C. § 1326(b), which governs industrial powerplant water intake structures, provides that the Environmental Protection Agency (EPA or Agency) “shall require” that such structures “reflect the best technology available for minimizing adverse environmental impact.”  The EPA has interpreted that mandate to authorize the use of cost-benefit analysis in promulgating regulations under § 316(b).  For instance, under the Agency’s interpretation, technology that would otherwise qualify as the best available need not be used if its costs are “significantly greater than the benefits” of compliance.  40 CFR § 125.94(a)(5)(ii) (2008).
Like the Court of Appeals, I am convinced that the EPA has misinterpreted the plain text of § 316(b).  Unless costs are so high that the best technology is not “available,” Congress has decided that they are outweighed by the benefits of minimizing adverse environmental impact.  Section 316(b) neither expressly nor implicitly authorizes the EPA to use cost-benefit analysis when setting regulatory standards; fairly read, it prohibits such use.
I
As typically performed by the EPA, cost-benefit analysis requires the Agency to first monetize the costs and benefits of a regulation, balance the results, and then choose the regulation with the greatest net benefits.   The process is particularly controversial in the environmental context in which a regulation’s financial costs are often more obvious and easier to quantify than its environmental benefits.  And cost-benefit analysis often, if not always, yields a result that does not maximize environmental protection.
For instance, although the EPA estimated that water intake structures kill 3.4 billion fish and shellfish each year, the Agency struggled to calculate the value of the aquatic life that would be protected under its § 316(b) regulations.  To compensate, the EPA took a shortcut: Instead of monetizing all aquatic life, the Agency counted only those species that are commercially or recreationally harvested, a tiny slice (1.8 percent to be precise) of all impacted fish and shellfish.  This narrow focus in turn skewed the Agency’s calculation of benefits.  When the EPA attempted to value all aquatic life, the benefits measured $735 million.  But when the EPA decided to give zero value to the 98.2 percent of fish not commercially or recreationally harvested, the benefits calculation dropped dramatically – to $83 million. The Agency acknowledged that its failure to monetize the other 98.2 percent of affected species “‘could result in serious misallocation of resources,’” because its “comparison of complete costs and incomplete benefits does not provide an accurate picture of net benefits to society.”
Because benefits can be more accurately monetized in some industries than in others, Congress typically decides whether it is appropriate for an agency to use cost-benefit analysis in crafting regulations.  Indeed, this Court has recognized that “[w]hen Congress has intended that an agency engage in cost-benefit analysis, it has clearly indicated such intent on the face of the statute.”  American Textile Mfrs. Institute, Inc. v. Donovan,
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 452 U.S. 490, 510 (1981).   Accordingly, we should not treat a provision’s silence as an implicit source of cost-benefit authority, particularly when such authority is elsewhere expressly granted and it has the potential to fundamentally alter an agency's approach to regulation.  * * *
When interpreting statutory silence in the past, we have sought guidance from a statute’s other provisions.  Evidence that Congress confronted an issue in some parts of a statute, while leaving it unaddressed in others, can demonstrate that Congress meant its silence to be decisive.  * * *
* * *  Nowhere in the text of § 316(b) does Congress explicitly authorize the use of cost-benefit analysis as it does elsewhere in the CWA.  And the use of cost-benefit analysis * * * “pad[s]” § 316(b)’s environmental mandate with tangential economic efficiency concerns.  * * *
II
In 1972, Congress amended the CWA to strike a careful balance between the country’s energy demands and its desire to protect the environment.  The Act required industry to adopt increasingly advanced technology capable of mitigating its detrimental environmental impact.  Not all point sources were subject to strict rules at once.  Existing plants were granted time to retrofit with the best technology while new plants were required to incorporate such technology as a matter of design.  Although Congress realized that technology standards would necessarily put some firms out of business, the statute’s steady march was toward stricter rules and potentially higher costs.
Section § 316(b) was an integral part of the statutory scheme.  The provision instructs that “[a]ny standard established pursuant to section 1311 of this title or section 1316 of this title and applicable to a point source shall require that the location, design, construction, and capacity of cooling water intake structures reflect the best technology available for minimizing adverse environmental impact.”  33 U.S.C. § 1326(b) (2006 ed.) (emphasis added).  The “best technology available,” or “BTA,” standard delivers a clear command: To minimize the adverse environmental impact of water intake structures, the EPA must require industry to adopt the best technology available.
Based largely on the observation that § 316(b)’s text offers little guidance and therefore delegates some amount of gap-filling authority to the EPA, the Court concludes that the Agency has discretion to rely on cost-benefit analysis.  The Court assumes that, by not specifying how the EPA is to determine BTA, Congress intended to give considerable discretion to the EPA to decide how to proceed.  Silence, in the majority’s view, represents ambiguity and an invitation for the Agency to decide for itself which factors should govern its regulatory approach.
The appropriate analysis requires full consideration of the CWA’s structure and legislative history to determine whether Congress contemplated cost-benefit analysis and, if so, under what circumstances it directed the EPA to utilize it.  This approach reveals that Congress granted the EPA authority to use cost-benefit analysis in some contexts but not others, and that Congress intend to control, not delegate, when cost-benefit analysis should be used.  See Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.,
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 467 U.S. 837, 842-843 (1984). 

Powerful evidence of Congress’ decision not to authorize cost-benefit analysis in the BTA standard lies in the series of standards adopted to regulate the outflow, or effluent, from industrial powerplants.  Passed at the same time as the BTA standard at issue here, the effluent limitation standards imposed increasingly strict technology requirements on industry.  In each effluent limitation provision, Congress distinguished its willingness to allow the EPA to consider costs from its willingness to allow the Agency to conduct a cost-benefit analysis.  And to the extent Congress permitted cost-benefit analysis, its use was intended to be temporary and exceptional.
The first tier of technology standards applied to existing plants – facilities for which retrofitting would be particularly costly.  Congress required these plants to adopt “effluent limitations ... which shall require the application of the best practicable control technology currently available.”  33 U.S.C. § 1311(b)(1)(A).  Because this “best practicable,” or “BPT,” standard was meant to ease industry’s transition to the new technology-based regime, Congress gave BPT two unique features: First, it would be temporary, remaining in effect only until July 1, 1983.  Second, it specified that the EPA was to conduct a cost-benefit analysis in setting BPT requirements by considering “the total cost of application of technology in relation to the effluent reduction benefits to be achieved from such application.”  § 1314(b)(1)(B).  Permitting cost-benefit analysis in BPT gave the EPA the ability to cushion the new technology requirement.  For a limited time, a technology with costs that exceeded its benefits would not be considered “best.”
The second tier of technology standards required existing powerplants to adopt the “best available technology economically achievable” to advance “the national goal of eliminating the discharge of all pollutants.”  § 1311(b)(2)(A).  In setting this “best available technology,” or “BAT,” standard, Congress gave the EPA a notably different command for deciding what technology would qualify as “best”: The EPA was to consider, among other factors, “the cost of achieving such effluent reduction,” but Congress did not grant it authority to balance costs with the benefits of stricter regulation.  § 1314(b)(2)(B).  * * *
The BAT standard’s legislative history strongly supports the view that Congress purposefully withheld cost-benefit authority for this tier of regulation.  The House of Representatives and the Senate split over the role cost-benefit analysis would play in the BAT provision.  The House favored the tool, while the Senate rejected it.  The Senate view ultimately prevailed in the final legislation, resulting in a BAT standard that was “not subject to any test of cost in relation to effluent reduction benefits or any form of cost/benefit analysis.” 
The third and strictest regulatory tier was reserved for new point sources – facilities that could incorporate technology improvements into their initial design.  These new facilities were required to adopt “the best available demonstrated control technology,” or “BADT,” which Congress described as “a standard ... which reflect[s] the greatest degree of effluent reduction.”  § 1316(a)(1).  In administering BADT, Congress directed the EPA to consider “the cost of achieving such effluent reduction.”  § 1316(b)(1)(B).  But because BADT was meant to be the most stringent standard of all, Congress made no mention of cost-benefit analysis.  Again, the silence was intentional.  The House’s version of BADT originally contained an exemption for point sources for which “the economic, social, and environmental costs bear no reasonable relationship to the economic, social, and environmental benefit to be obtained.”  That this exemption did not appear in the final legislation demonstrates that Congress considered, and rejected, reliance on cost-benefit analysis for BADT.
It is in this light that the BTA standard regulating water intake structures must be viewed.  The use of cost-benefit analysis was a critical component of the CWA’s structure and a key concern in the legislative process.  We should therefore conclude that Congress intended to forbid cost-benefit analysis in one provision of the Act in which it was silent on the matter when it expressly authorized its use in another.  This is particularly true given Congress’ decision that cost-benefit analysis would play a temporary and exceptional role in the CWA to help existing plants transition to the Act’s ambitious environmental standards.  Allowing cost-benefit analysis in the BTA standard, a permanent mandate applicable to all powerplants, serves no such purpose and instead fundamentally weakens the provision’s mandate. 

Accordingly, I would hold that the EPA is without authority to perform cost-benefit analysis in setting BTA standards.  To the extent the EPA relied on cost-benefit analysis in establishing its BTA regulations, that action was contrary to law, for Congress directly foreclosed such reliance in the statute itself.  Chevron,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984130736"
 467 U.S., at 843. * * *

NOTES

1.
Section 316(b) As an Effluent Limitation.  Section 316(b) is, to say the least, an unusual NPDES permit requirement under the Clean Water Act, because it does not regulate effluent per se – i.e., it does not regulate discharges of pollutants from point sources into the waters of the United States.  What does Section 316(b) require?  Why?  What water quality impacts are involved here?  How did the EPA attempt to deal with those impacts in its regulations?

2.
The Various Technology-Based Standards in the Clean Water Act.  Among other things, the Entergy Corp. decision provides a nice review of the Clean Water Act’s technology-based standards.  How do the majority and the dissent each describe each of these standards?  What is the role of each type of standard in the Act?

3.
Technology-Based Regulation and Cost Considerations.  As the Entergy Corp. decision also makes clear, Congress envisioned a range of relevant cost considerations for each of the technology-based standards.  What are the different types of cost considerations that the EPA can engage in for the different types of standards?  Which standards allow the agency to perform a “true” cost-benefit analysis – and how does the Court define “cost-benefit” analysis?  How can the EPA consider costs without engaging in a true cost-benefit analysis?  For which technology-based standards has Congress clearly prohibited cost-benefit analysis?

4.
The EPA’s Conduct of the Cost-Benefit Analysis in the Phase II Regulations.  As this casebook has discussed elsewhere, cost-benefit analysis is an inherently rational approach to regulation, but one that is subject to some sometimes daunting limitations in the context of the environment.  Justice Stevens emphasizes this point in his dissent.  How did the EPA actually conduct its cost-benefit analysis for the Phase II regulations, according to Justice Stevens?  In particular, want happened with respect to the EPA’s monetization of the environmental benefits?  Does that description alter your opinion regarding the propriety of cost-benefit analysis under Section 316(b)?  Why or why not?


Oral argument before the Supreme Court on this point was quite interesting. Most positively for the aquatic environment, Justice Souter asked how, as a practical matter, the EPA could compare the costs of technology with the value of plankton, fish, and other water-dwelling creatures.  Most other such discussions, however, effectively discounted the aquatic environments that cooling intake structures affect.  For example, both the EPA’s and Entergy’s attorneys suggested that the Second Circuit was forcing the EPA to be more protective of fish than of humans.  As Deputy Solicitor General Daryl Joseffer phrased the issue, “it makes no sense to think that Congress would have wanted stricter standards for fish here than for people under the toxic discharge provisions.”  Chief Justice Roberts, Justice Alito, and Justice Breyer all expressed doubts that industry might have to pay significantly more money to protect just a few fish more, and Entergy’s attorney, Maureen Mahoney, argued that even though “power plants may be impinging numbers of fish [they] aren't actually harming that water body.  Fish have the potential to procreate in very substantial numbers.  Some fish spawn 500,000 eggs in a year.”

5.
Water and Energy.  As the majority in Entergy Corp. points out, the Phase II rules affect a large percentage of power plants and power production in the United States.  Is that fact relevant as a legal matter?  Do you think it was relevant as a pragmatic or political matter?  Why or why not?


One of the most important emerging issues in environmental and natural resources law is the intersection – in law and in national policy – between water management and energy policy.  Power plants require enormous amounts of water, and they both impact and are impacted by the quality of that water.  However, providing water to farms, industry, and city residents also requires substantial amounts of energy, particularly in states like California that pump water over vast distances, and in states like Texas and Florida, which are increasingly relying on desalination of brackish water or seawater for drinking water.  Traditionally, water management policies and energy policies have been developed almost completely independently, but both the federal government and the states are increasingly realizing that they must address these two resources together in a single unified policy.

6.
Chevron and Statutory Interpretation.  Both the majority and the dissent acknowledge that Chevron provides the appropriate standard of review in Entergy Corp.  How do they differ in their application of that standard?  In particular, what roles do Section 316(b)’s silence regarding appropriate factors (especially costs), statutory structure, and legislative history play in each opinion?  Which argument do you find more persuasive?  Why?

2 	Closed-cycle cooling systems recirculate the water used to cool the facility, and consequently extract less water from the adjacent waterway, proportionately reducing impingement and entrainment. �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004104452&ReferencePosition=182"��Riverkeeper, Inc. v. EPA,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004104452&ReferencePosition=182"�� 358 F.3d 174, 182, n. 5 (C.A.2 2004)�; �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1037&FindType=Y&ReferencePositionType=S&SerialNum=0300344842&ReferencePosition=41601"��69 Fed.Reg. 41601, and n. 44 (2004)�.


3 	The EPA has also adopted Phase III rules for facilities not subject to the Phase I and �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1037&FindType=Y&ReferencePositionType=S&SerialNum=0322965688&ReferencePosition=35006"��Phase II regulations. 71 Fed.Reg. 35006 (2006)�. A challenge to those regulations is currently before the Fifth Circuit, where proceedings have been stayed pending disposition of these cases. See ConocoPhillips Co. v. EPA, No. 06-60662.
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