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3.
The Eleventh Amendment and Environmental Interstate Compacts. An important exception to states’ Eleventh Amendment sovereign immunity arises when states have agreed to an interstate compact and the U.S. Congress has approved that compact. Article I, § 10, cl. 3 of the U.S. Constitution allows interstate compacts with Congress’s approval, and state have entered into interstate compacts to address by agreement a number of environmental issues, such as interstate water quality problems and allocation of interstate water bodies.

In the Low Level Radioactive Waste Policy Act, 42 U.S.C. §§ 2021b to 2021j, Congress explicitly encouraged states to enter into interstate compacts to set up regional disposal facilities to handle low-level radioactive waste, such as some medical and industrial waste. Id. § 2021d. In 1986, Congress consented to seven interstate compacts negotiated under the Act.


In 2010, the U.S. Supreme Court decided a case involving a dispute among states that had entered one of these compacts. Alabama v. North Carolina, --- U.S. ---, 131 S. Ct. 2295 (2010). The compact involved was, in the Supreme Court’s words,

the Southeast Interstate Low-Level Radioactive Waste Management Compact (Compact), entered into by Alabama, Florida, Georgia, Mississippi, North Carolina, South Carolina, Tennessee, and Virginia. That Compact established an “instrument and framework for a cooperative effort” to develop new facilities for the long-term disposal of low-level radioactive waste generated within the region. The Compact was to be administered by a Southeast Interstate Low-Level Radioactive Waste Management Commission (Commission), composed of two voting members from each party State.
Id. at 2302-03. South Carolina later withdrew from the compact. When North Carolina refused to build a regional disposal facility in accordance with the compact, Alabama, Florida, Tennessee, and Virginia, plus the Commission, sued North Carolina directly in the Supreme Court.


North Carolina claimed that the Commission’s claims were barred by the Eleventh Amendment. As the Supreme Court noted, “We have held that an entity created through a valid exercise of the Interstate Compact Clause is not entitled to immunity from suit under the Eleventh Amendment, but we have not decided whether such an entity’s suit against a State is barred by sovereign immunity.” Id. at 2314 n.5. The Court determined that, to the extent that the Commission’s claims were identical to the plaintiff states’, North Carolina’s Eleventh Amendment immunity would not bar its claims; however, to the extent that the Commission had different claims, the Eleventh Amendment would require additional analysis later in the litigation. Id. at 2314-16.
